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What Constitutes an Impartial Jury? 


Thomas H. Thornburg 


n the last two years communities across the nation 

have been terrorized by riots, or the threat of riots, in 
the aftermath of controversial jury trials. Each of these 
incidents has involved significant social criticism of the 
legal system, including disapproval of how members of 
racial minority groups are represented on juries. 


The author is an Institute of Government faculty member whose 
specialties include courts, juries, and criminal law and procedure. 
He is indebted to the research and writing of Kim Grantham, a 
third-year student at Duke University Law School, on two top- 
ics: (1) Sixth Amendment fair cross-section requirements in se- 
lecting citizens for jury service and (2) the history of jury selection 
in North Carolina. She addressed these topics in an unpublished 
memorandum, “North Carolina Jury Selection Procedures and 
the Fair Cross-Section Requirement” (July 28, 1993). Grantham 
was a law clerk at the Institute of Government during the sum- 
mer of 1993. 
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Clearly, the most destructive of these episodes was the 
rioting that grew out of the 1992 state court acquittal of 
white police officers involved in the beating of Rodney 
King, a black man, in Los Angeles, California. More than 
fifty peopled died in that violence, and damage estimates 
exceeded one billion dollars. Much of the criticism follow- 
ing the officers’ trial was based on the belief that a jury 
with no black members could not have fairly considered 
the case of white policemen accused of assaulting a black 
man. And more fundamental to how our courts operate 
was the contention that a jury that included no blacks 
could not have been chosen by a fair method.' 

In what ways does our judicial system combat discrimi- 
nation in the selection of citizens to be jurors? How is it 
possible that in cases where race is a central tension our 
judicial system permits juries to be created without minor- 
ity members? Do the principles of our judicial system sup- 





port the notion that juries should be composed of “repre- 
sentatives” of various groups in the community in propor- 
tion to the group’s presence in the community? 

This article will attempt to answer these recurrent 
questions in terms of the federal and state law applicable 
in North Carolina. First, it will explain arguments on 
each side of the theoretical battle concerning fair jury 
representation and describe briefly some prominent 
cases involving fairness based on race. These issues later 
will be explored by discussing, first, how citizens are se- 
lected to be called for jury service, and second, by de- 
scribing what happens when prospective jurors arrive at 
the courthouse in anticipation of serving as jurors in civil 
or criminal trials. 


A Theoretical Battle about Fair Juries 


Inherent in the criticisms leveled in the aftermath of 
the 1992 King verdict is the belief that a jury that would 
be fair either to a black victim or a black defendant must 
have some black members. The same could be said for 
victims and defendants of other racial and ethnic back- 
grounds. Some critics of the present system say that hav- 
ing some or a few members of a particular racial or ethnic 
group is not enough to overcome the prejudices of white 
jurors; these critics assert that the racial composition of 
the jury should mirror that of the community in which a 
crime occurred and a subsequent trial takes place. In 
short, they argue for proportionately representative juries. 

But proponents of proportionately representative ju- 
ries have their own critics. Many legal scholars criticize 
the position as one that promotes (1) stereotypes about 
races, (2) the belief that members of different racial 
groups cannot understand or fairly judge one another, 
and (3) continued separation along racial lines in our so- 
ciety. These critics claim that proportional representa- 
tion promotes the value of racial loyalty over impartiality 
and the rule of law in the legal system. Such critics fa- 
vor approaches to jury selection that stress the idea that 
justice in a democratic society ought to be color-blind.’ 
In many ways, the theoretical battle in this context is 
very much like the conflict concerning affirmative action 
in hiring and school admission procedures: those who 
favor special steps to recognize and advance people 
based on minority personal characteristics versus those 
who think all advancement decisions should be blind to 
characteristics like race and sex. 

While the theoretical battle continues, we face very 
real problems in our communities. Issues of race repre- 
sentation on juries have arisen in numerous recent cases 
receiving national publicity: 


the late summer 1993 California state court trial of 
three black men accused of assaulting and attempt- 
ing to murder white truck driver Reginald Denny 
during the hours of social turmoil immediately fol- 
lowing the 1992 acquittal of the police officers in 
the King case (the defendants were acquitted by a 
jury made up of four blacks, four Hispanics, three 
whites, and one Asian American); 

the summer 1993 trial of white ex-police officers 
Walter Budzyn and Larry Nevers who were in- 
volved in the death of Malice Greene, a black man, 
in Detroit, Michigan (each was convicted; twenty- 
one of the twenty-four jurors on the two juries 
were black); 

the spring 1993 retrial of Miami, Florida, police 
officer William Lozano, who is Hispanic, charged 
with manslaughter in the death of a black motor- 
cyclist (the presiding judge changed the venue,’ or 
place for trial, for Lozano’s case six times; various 
interest groups criticized each move because of the 
racial composition of the community from which 
the jury in the new venue would be drawn; ulti- 
mately, Lozano was acquitted by a six-person jury 
composed of one black, two Hispanics, and three 
whites); 

the spring 1993 trial of black congressman Harold 
Ford, of Memphis, Tennessee, on federal charges 
of taking political payoffs. (The congressman and 
others were critical of the presiding federal judge’s 
decision to move venue outside of Memphis— 
Congressman Ford’s home district and a predomi- 
nantly black community—into a nearby rural and 
mostly white district. The case received national 
attention when the U.S. Justice Department re- 
quested that the judge return the case to Memphis. 
The judge refused, and the congressman was ac- 
quitted by a jury of one black and eleven whites.) 


All of these cases involve questions about fairness to 
victims or defendants, based on race. They also raise spe- 
cific questions about how our court system deals with 
racial issues, not just in the most controversial cases but 
in its everyday business. A close look at how individuals 
are selected as potential jurors will be instructive. 


Selecting Citizens for Jury Service 


North Carolina statutes require that lists of citizens 
eligible for jury service be created in each county at least 
every two years, and the statutes permit that task to be 
done every year at the request of a county’s resident 
superior court judge. A three-member county jury 
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commission compiles the list. Each member of the com- 
mission is appointed by a different county official.° Each 
appointee, who must be a county resident and a regis- 
tered voter, serves a two-year term. The county jury 
commission creates a list of prospective jurors by draw- 
ing names from two lists of county citizens compiled by 
other government agencies: a list of county residents 
who are licensed drivers, from the state’s Department 
of Transportation, Division of Motor Vehicles; and a list 
of registered voters from the county board of elections. 
A commission also may draw on any other reliable 
source of names it wishes, the goal being to include as 
many eligible citizens as possible. North Carolina coun- 
ties rarely go beyond the two basic source rolls described 
above, however. 

More than one source list has been used here since 
1967, in an effort to maximize the number of qualified 
citizens who may be included as potential jurors. Some 
states use only voter registration lists to generate lists of 
jurors—critics say, and evidence supports, that use of 
such a single source limits participation by members of 
racial minorities as jurors.’ A 1980 study of six North 
Carolina counties showed that inclusion of the driver’s 
license source list, along with the registered voter list, 
increased the number of blacks among prospective ju- 
rors, and brought the lists closer to representing the pro- 
portion of blacks in the counties’ population.® 

Since the late 1940s North Carolina has progressed to 
use of source lists that are more representative of the 
proportion of women and minorities in the state’s gen- 
eral population. From the 1800s through 1947, county 
tax return lists were used to generate names of prospec- 
tive jurors in North Carolina. This source list under- 
represented the poor, blacks, and women.’ In 1947 the 
General Assembly provided that jury commissioners also 
should consider a list of county residents who did not 
appear on tax lists but who otherwise met juror qualifi- 
cations." In 1967 the General Assembly added voter reg- 
istration records as a source for juror names.'! In 1981] the 
taxpayer list was removed as a source list for jurors, and 
the driver’s license list was added, along with the author- 
ity for jury commissions to consider other source lists 
deemed reliable.'” 

The roster of prospective jurors created by the commis- 
sion is called the master jury list. The jury commission 
must select persons randomly from the source lists to be 
placed on the master jury list.'* So that a person may be 
considered only once for inclusion on the final list, the jury 
commission removes duplicate listings of names that hap- 
pen to appear on both source lists before starting the se- 
lection process. That process must be random: every 
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name in the source lists must have the same opportunity 
to be selected for the master list. The randomness of the 
process helps prevent opportunities for discrimination or 
favoritism in the selection process, including that which 
may have occurred historically on the grounds of race or 
sex.'* In other words, the way in which persons are chosen 
for eligibility is supposed to be blind to the race, sex, and 
other characteristics of prospective jurors. 

This system of selecting citizens for prospective jury 
service by a random process is based on notions of fair- 
ness growing out of judicial interpretations of the Sixth 
Amendment to the United States Constitution. The 
Sixth Amendment provides in part that “fijn all criminal 
prosecutions, the accused shall enjoy the right to a 
speedy and public trial, by an impartial jury of the State 
and district wherein the crime shall have been commit- 
ted” (note that this rule applies to criminal trials but not 
to civil trials). Article I, Section 24, of the North Caro- 
lina Constitution is interpreted by some as a similar 
requirement." 


The Taylor Rule 


Historically, juries in the United States have been 
mostly white and middle-class.'° Racial minorities, 
women, and poor whites have been under-represented. 
Over time, criminal defendants have challenged the rules 
governments use for choosing citizens for prospective 
jury service in criminal trials. In 1975 the United States 
Supreme Court decided the case of Taylor v. Louisiana."’ 
Taylor, a criminal defendant, argued that a Louisiana law 
that automatically exempted women from jury service 
unless they requested that they be considered for it was 
unconstitutional, because the law resulted in a relatively 
small number of women serving on juries. While women 
composed 53 percent of the population eligible for jury 
service in the judicial district where Taylor was tried, the 
list of jurors from which Taylor’s jury was selected com- 
prised only 10 percent women. The Supreme Court 
agreed with Taylor, saying that a criminal defendant has 
a right to be tried by a jury drawn from a source “fairly 
representative of the community” in which the trial is 
held."* And it said that Louisiana’s automatic exemption 
statute for women prevented Taylor’s jury from being 
adequately representative. 

Taylor remains a primary source of law on the issue 
of discrimination in choosing citizens as prospective ju- 
rors, and today lawyers describe the Taylor rule as a crimi- 
nal defendant’s right to be tried by a jury drawn from a 
fair cross-section of the community. The Taylor rule ap- 
plies not only to the presence of women on juries but 





also to the presence of racial minorities on juries. This 
principle has been an important tool in eliminating ex- 
plicit intentional discrimination contained in laws and 
policies that either prevent minorities and women from 
being considered at all for jury service, or that raise bar- 
riers to their being considered. 

Significantly, the Supreme Court said in Taylor that 
the fair cross-section requirement does not mean that 
juries “must mirror the community and reflect the vari- 
ous distinctive groups in the population.”"’ Instead, the 
requirement is that distinctive community groups must 
not be systematically or intentionally excluded in the 
process of selecting citizens to be prospective jurors. 

Thus the Court stopped short of requiring any spe- 
cific group representation in juries. In place of that, it is 
adequate that prospective jurors be chosen by a process 
that disregards characteristics like race and sex. A jury 
pool should reflect the presence of various community 
interests and perspectives, but it need not be represen- 
tative. As a result, it is not unconstitutional to hold a trial 
in which no juror is a member of a minority racial 
group—even if the case involves significant racial is- 
sues—as long as such groups are represented in the 
source pool from which names of prospective jurors were 
drawn, the selection of jurors was appropriately random, 
and restrictions on the use of peremptory challenges, 
described below, were complied with. Moreover, there is 
no constitutional violation if this random selection pro- 
cess yields jury after jury composed entirely of white 
men—or of black men.” Such results can reinforce per- 
ceptions that how we select juries is unfair, as well as 
foster distrust of the decisions made by such juries. 


Problems of Random Selection 


A weakness of random selection as a tool to combat 
discrimination is that the approach will include only citi- 
zens—minority or otherwise—whose names appear on 
the lists used to draw jurors: typically driver’s license lists 
and voter registration lists. Studies have indicated that 
members of racial minorities do not register to vote—or, 


to a lesser extent, get driver’s licenses—in proportions 


similar to whites.*! Consequently, compared to their pro- 
portion of the community, these minority groups are 
under-represented in the lists from which juror names 
are drawn.” Representation might be improved by use 
of other source lists, such as phone number listings and 
rosters of utility subscribers. But, as a rule, courts have 
not required use of additional lists. And courts typically 
will not require efforts to assure near or exact propor- 
tional representation of a community’s member groups 


in a jury source list; courts tend to view such efforts as 
extraordinarily expensive and time-consuming. In fact, 
the United States Supreme Court has said that provid- 
ing representative juries for each criminal defendant is 
a “practical impossibility.””* 

The random selection process itself does little to com- 
bat under-representation. Ur.der-representation of a par- 
ticular group on a jury is deemed unconstitutional only 
if it is proven to be “unfair and unreasonable” and an 
inevitable result of systematic discrimination against the 
group in question in the selection process used.** Con- 
sequently, when reviewed by the North Carolina Su- 
preme Court and federal courts under this standard, 
none of the following disparities between the presence 
of eligible black citizens in the jury pool and their pres- 
ence in the county population was so gross as to be con- 
sidered unfair: 


¢ Jury pool was 10 percent black, while county’s eli- 
gible black adult population was 20 percent? 
Jury pool was 17.3 percent black, while county’s 
eligible black adult population was 23.5 percent 
Jury pool was 26.3 percent nonwhite, while the 
county’s eligible nonwhite population was 35.9 
percent?’ 
Jury pool was 17.1 percent black, while county’s 
black population was 31.1 percent* 


Naturally, such outcomes do little to assuage critics who 
argue that proportional representation of minority groups 
is necessary for fair trials. 

\ criticism of this selection process is that it pays no 
attention to personal characteristics. While some people 
view blindness to characteristics like race and sex as a 
strength, others see the feature as a weakness because it 
prevents a factor like race from being favorably considered 
in creating juries. The method does not permit the affir- 
mative inclusion in jury service of members of racial or 
other groups that may be under-represented on the source 
lists. As a result, under-representation is not affected by 
the process of selecting a pool of prospective jurors. 

After creating the master jury list, the jury commis- 
sion faces the difficult task of removing names of persons 
who are disqualified under law from serving as jurors. 
Characteristics that disqualify someone from jury service 
in this state include physical or mental incompetence, 
inability to “hear and understand the English language,” 
and conviction of a felony without having one’s citizen- 
ship restored.”” Generally, jury commissions apply the 
following rule: If there is some doubt about whether 
someone is disqualified, include that person on the list. 
Later in the judicial process, other actors—judges and 
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attorneys—will have the opportunity to remove jurors 
who are legally disqualified. 


Selecting Jurors for Service in a Trial 


After the jury commission finishes its work, the clerk of 
superior court in the county randomly selects names from 
the list as necessary for jury service during the two-year 
period in which the list is valid. Those prospective jurors 
selected are summoned to the courthouse. All qualified 
citizens summoned are expected to serve as jurors. Citi- 
zens qualified to be jurors can avoid jury service only 

through excusal by a judge 
for reasons of compelling 
personal hardship, or be- 
cause service would be con- 
trary to the public health, 
safety, or welfare.*° 
Upon arriving at the 
courthouse, prospective ju- 
rors generally are directed 
to a jury room, where they 
are checked in and ori- 
ented to their duties as ju- 
rors. Then prospective jurors wait until they are called 
to a particular courtroom for questioning as to the pos- 
sibility of serving as a juror in a trial to be held in that 
courtroom. 

Prospective jurors are asked to sit in the jury box to 
be questioned about serving as a juror. The presiding 
judge and attorneys for the parties ask each prospective 
juror questions. Generally the questions are designed to 
learn how prospective jurors might decide the case be- 
fore the court, based on their background, experience, 
and ideas. At this stage, there are typically only two ways 
that a juror who is qualified under statute and without 
hardship may be excused from jury service: “for cause”*! 
or by “peremptory challenge.” Challenges for cause gen- 
erally are used when the judge believes, or has been con- 
vinced by a party, that a juror cannot be impartial in the 
case. For example, knowledge of a case’s facts or friend- 
ship with involved parties or attorneys that would pre- 
vent a juror from being fair to both sides may be grounds 
for removing a juror for cause. 


Peremptory Challenges 


Under state law, parties and their lawyers get a par- 
ticular number of peremptory challenges in every jury 
trial.** Peremptory challenges are used to prevent par- 
ticular prospective jurors from being seated on a jury for 
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a trial, usually because a party fears that the juror will 
not be favorable to his or her position. Until 1986 op- 
posing parties had no nght to contest the use of peremp- 
tory challenges, and trial judges had no control over their 
use. Historically, peremptory meant that the lawyer could 
strike a prospective juror without offering any reason 
for that challenge—it was a free strike. The lawyer did 
not have to offer any justification to an opposing party 
or to the judge. Consequently, courts implicitly allowed 
lawyers to strike jurors for reasons that might be uncon- 
stitutional in other circumstances. For example, a pros- 
ecutor could use peremptory challenges to prevent the 
seating of black jurors in the criminal trial of a black 
defendant. 

In 1986 an important judicial tool for limiting discrimi- 
nation emerged with the United States Supreme Court’s 
groundbreaking ruling in Batson v. Kentucky.*> The 
Batson tool is derived from the Equal Protection Clause 
of the Fourteenth Amendment of the United States 
Constitution, and, in some North Carolina cases, from 
a “functionally equivalent” equal protection provision in 
Article I, Section 19, of the North Carolina Constitu- 
tion.* The application of Batson in North Carolina also 
has relied on Article I, Section 6, of the North Carolina 
Constitution, which provides: “No person shall be ex- 
cluded from jury service on account of sex, race, color, 
religion, or national origin.” Many states have no consti- 
tutional provision like Article I, Section 6. 

In Batson the Supreme Court ruled that the Equal 
Protection Clause prohibits prosecutors in criminal cases 
from using peremptory challenges for racially discrimina- 
tory reasons. The Supreme Court extended that prin- 
ciple to the use of peremptory challenges by criminal 
defendants and their attorneys in Georgia v. McCollum,*° 
and to all parties in civil trials in Edmonson v. Leesville 
Concrete Company.” One of the most striking develop- 
ments of this line of cases was that the Court stated that 
a Batson claim concerns a juror’s Fourteenth Amend- 
ment equal protection rights as well as the equal protec- 
tion rights of the parties to the litigation, and it provided 
that parties may assert their own rights or the rights of 
dismissed jurors.*’ 

After Batson and its companion cases, this means that 
parties and their attorneys, in civil or criminal cases, can- 
not prevent a juror from sitting on a jury because the 
juror is black, Native American, Asian, or a member of 
another racial or ethnic minority. If a court finds that a 
party misuses a peremptory challenge on the basis of 
discrimination, the court may require that the removed 
juror be reseated on the jury or that jury selection be 
started over with jurors who were not aware of the 















































discrimination. Also, because the right at stake belongs 
to a juror, the race of the claimant is not important—so, 
for example, a white criminal defendant may assert that 
a prosecutor has discriminated against a black juror by 
using a peremptory challenge.* 

In North Carolina Batson has been interpreted to pro- 
tect blacks and Native Americans.*” Mexican Americans 
and Hispanics from other Latin American countries also 
are likely to qualify for protection.” 

One of the questions raised by the Batson decision is: 
How expansive an impact does, or can, the ruling have? 
The United States Supreme Court based its decision on 
the constitutional principle that all people should be 
treated equally—courts apply this principle to questions 
of how numerous groups in our society, not just racial 
minorities, are treated. Someday Batson could be applied 
to prohibit discrimination on the basis of many group 
identities, including religion, sex, or disability status.*' In 
State v. Fullwood,” the North Carolina Supreme Court 
held that Batson protections apply “only to the specific 
problem of discrimination based on race.” Apparently, the 
North Carolina Supreme Court would not extend Batson, 
as it is presently interpreted, to prohibit discrimination on 
the basis of sex in the use of peremptory challenges. How- 
ever, in November 1993 the United States Supreme 
Court heard arguments in a case about whether Batson 
should prohibit the use of peremptory challenges against 
women and men because of their sex.** The Court likely 
will rule on this issue in 1994. 

There are limits to how effective Batson can be in 
combating discrimination. For instance, Batson’s appli- 
cation has become extremely complex and technical, re- 
quiring several stages of claims and proof before a final 
ruling can be made.* Failure to satisfy all of the required 
technical steps can mean that a substantive claim of dis- 
crimination fails. Also, parties who allegedly discriminate 
have a fairly simple threshold showing to make to defeat 
a claim of Batson discrimination. Such a party need only 
show a “race-neutral” reason for the peremptory chal- 
lenge. That is, the party must reveal a reason unrelated 
to race for using the peremp- 
tory challenge. A trial judge 
may accept virtually any 
race-neutral reason as long 
as the judge finds that the 
party was sincere in offering 
the reason.” As an illustra- 
tion of how easy a standard 
this can be, the North Caro- 
lina Court of Appeals up- 
held the following explana- 
























tion of a contested peremp- 
tory challenge by a prose- 
cutor: a veteran police de- 
tective assisting in jury 
selection “stated that he did 
not feel comfortable” with 












the removed black prospec- 
tive juror.” Of course, this 
standard is flexible enough 
to permit an individual trial 
judge to have an extremely 
high standard about what constitutes a permissible race- 
neutral explanation as well. 

For commentators who argue for proportional repre- 
sentation of societal groups on juries, the Batson tool is 
unsatisfactory because its primary motivation is to pro- 
tect individual jurors who may have been discriminated 
against in how a peremptory challenge was used. It does 
nothing to promote a group or community notion of jury 
composition. 


Common Questions 


How is it possible that in cases where race is a cen- 
tral tension our judicial system permits juries to be 
created without minority members? 

As explained above, it is possible for a jury that does 
not contain a single black juror to be chosen in a case 
involving black defendants or black victims, even if the 
case involves significant racial issues. This is possible for 
at least two reasons. 

1. The tool for combating discrimination in how people 
are selected for jury service is characteristic-blind; because 
persons are chosen at random, without regard to any char- 
acteristic, it is always possible that no black juror may be 
seated. Minorities tend to be under-represented in the 
process of selecting citizens for jury service, and the law 
does not prohibit this. 

2. Jurors are subject to removal from cases by peremp- 
tory challenge or for cause. Parties in a case still may use 
peremptory challenges to remove jurors they do not 
think will favor their side, or those they simply dislike— 
Batson prohibits parties from using challenges on the 
basis of race—but it is not a perfect weapon against dis- 
crimination. Impermissible racial reasons for removing 
jurors may be disguised and not provable by a Batson 
challenge. Batson prohibits intentional discrimination; it 
does not say that black jurors must sit on a particular 
jury. If it is clear that jurors cannot be impartial, the pre- 
siding judge is likely to remove them regardless of their 
racial identity. 
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Do the principles of our judicial system support the 
idea that juries should be composed of “representa- 
tives” of various groups in the community in propor- 
tion to the group’s presence in the community? 

Almost resoundingly, the answer is no. The Sixth 
Amendment’s requirement of an “impartial jury” may be 
interpreted by many Americans to mean a jury that rep- 
resents many different components of society—racial, 
ethnic, religious, and socioeconomic diversity, among 
others. But that is not how courts have defined a consti- 
tutionally permissible impartial jury. Instead, they have 
defined as impartial and acceptable a process for select- 
ing prospective jurors that is characteristic-blind. In order 
to avoid discrimination, the system should avoid consid- 
eration of any factor like race, sex, or age. That means 
that both positive and negative consideration of such 
factors should be avoided in the selection process. 

Our system has two basic ways of combating discrimi- 
nation: (1) assuring a characteristic-blind process for choos- 
ing citizens for jury service, and (2) prohibiting intentional 
racial discrimination in lawyers’ use of peremptory chal- 
lenges when lawyers select jurors for a particular trial. The 
law tolerates under-representation of racial and minority 
groups in the jury process, as long as courts perceive the 


selection system as a fair effort to include as many people, 
backgrounds, and perspectives as possible. 


What Is the Future? 


Almost certainly, as the population of North Carolina 
and the rest of the nation grows more racially and 
ethnically diverse, there will be legal and political pres- 
sures to add greater representation of these groups in 
legal and political institutions. Additionally, women 
almost certainly will make claims for greater represen- 
tation. It may well be the case that the years ahead will 
bring changes in the law concerning the Sixth and 
Fourteenth Amendments. And it is possible that North 
Carolina’s special constitutional provision concerning 
protections for minorities will get greater attention from 
litigants and courts. 

There likely will be greater pressure on the courts to 
adopt more proportional representation notions concern- 
ing juries, in order to satisfy a changing sense of what 
fairness means in the United States. And the courts are 
likely to respond to the public’s changing sense of fair- 
ness. The United States Supreme Court, in both the 
Taylor and Batson decisions, stated that it is important 
that citizens see fairness and democracy in their govern- 
ment and that the Court defend that appearance of fair- 
ness so that public confidence in the system remains 
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strong.*’ Shifting values may result in application of “af- 
firmative action”-type principles to juries. 

But the best lessons for improving things in the short 
run probably come from recent cases involving racial 
tension. Prosecutors and court officials were attentive to 
issues of race in the 1993 federal trial of the officers in- 
volved in beating Mr. King. That jury of twelve was com- 
posed of nine whites, two blacks, and one Hispanic, while 
the state court jury had included no members of racial 
minorities. Press reports concerning the trial of Los An- 
geles truck driver Reginald Denny’s black assailants 
stressed that the greatest possible care was being taken 
by the attorneys on both sides in that case to assure that 
a fair jury was selected and—presumably—that blacks 
would be a part of the jury. 

These instances indicate that, ultimately, eliminating 
discrimination in selecting who sits on juries almost cer- 
tainly will rely upon commitment to principles of fair- 
ness, equality, and antidiscrimination among lawyers, 
judges, and parties involved in court cases, and not just 
upon the rules established for these actors to abide by. # 
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Can the Fate of the Lottery 
Be Left to the Voters? 


John L. Sanders 


I the last half dozen years the North Carolina General 
Assembly repeatedly has turned its attention to the 
establishment of a statewide lottery. Since 1987 the legis- 
lature has considered a total of eleven bills for that pur- 
pose—all specifying that the lottery would come into 
being only if the ballot proposition “FOR approval of an act 
establishing a North Carolina State Lottery” gained the 
approval of a majority of voters in a statewide referendum. 

\lthough the Senate has passed lottery bills three 
times—in 1989, 1991, and 1993°—none has yet gained 
passage in the House of Representatives. The latest of 
them, known in legislative language as S 11, is pending in 
the House Committee on Constitutional Amendments 
and Referenda and is likely to come before the House in 
the summer of 1994. If approved then, S 11, as it now 
stands, would put the lottery issue on the ballot for deci- 
sion by the voters later in 1994. 

Che merits of a statewide lottery have been—and will 
continue to be—much debated, and this article is not an 
entry in that debate. It focuses instead on one feature of 


I'he author is an Institute of Government faculty member, and 
former director, whose specialties include the North Carolina 
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S 11 (and of earlier bills for the same purpose)—the state- 
wide referendum—that has no direct bearing on the 
merits of the lottery but is critically important to the 
manner in which the “lottery or no lottery” issue ulti- 
mately is to be decided. 

There are many potential reasons for leaving the final 
say on a statewide lottery to the voters. Basic to them all 
is the fact that the proposal would turn what is now a 
crime punishable under the law of the state into a pastime 
sponsored by the state itself, chiefly for the state’s 
financial benefit. Some legislators may reason that if the 
state is to convert a criminal act into a benign form of so- 
cialized amusement, it should do so only on direct com- 
mand of the people. Other less portentous justifications 
may be conjectured. Whatever the reasons, it is the testi- 
mony of legislators and legislative observers alike that no 
lottery bill is likely to be enacted without a voter referen- 
dum feature, though it is indisputably within the legisla- 
ture’s own power to enact one if it sees fit. The fact that 
all eleven of the lottery bills that were introduced in 1987, 
1989, 1991, and 1993 conditioned their effectiveness on 
voter approval in a statewide referendum confirms the 
perception that a lottery is politically feasible only if the 


voters bear the ultimate responsibility for its initiation. 





Politically necessary, perhaps—but is it constitutional? 

The issue that this article addresses then is not one of 
politics but of constitutional law: Is conditioning the 
statewide effectiveness of a legislative act (such as S 11, 
establishing a lottery) on voter approval in a statewide 
referendum an unconstitutional delegation by the Gen- 
eral Assembly of its legislative power? 

The answer is not clear. 


The People Have Delegated Their 
Legislative Power 


In our form of government the people hold all the 
power until they choose to delegate some parts of it to 
their government through the constitution. The people 
of North Carolina in 1776 delegated to the General As- 
sembly all of the people’s legislative power, except for 
express and implied reservations of such power found in 
the constitution. They did so with these words in the 
original state constitution, words unchanged until 1868: 


SECTION 1*'. That the Legislative Authority shall be 
vested in two distinct Branches, both dependant on the 
People—to wit a Senate and a house of Commons. 


In 1868 the people reconfirmed that delegation of all leg- 
islative power when they adopted a revised constitution, 
with the following provision, in effect from 1868 to 1971: 


SECTION 1. The Legislative authority shall be vested 
in two distinct branches, both dependent on the people 
to wit; a Senate and House of Representatives. 


And the people again confirmed the delegation with the 
adoption of the Constitution of 1971 and its present lan- 
guage, found in Article II, Section 1: 


SECTION 1. Legislative power. The legislative power of 
the State shall be vested in the General Assembly, 
which shall consist of a Senate and a House of Repre- 
sentatives. 


Under the general delegation of legislative authority 
made to it by Article II, Section 1, the General Assem- 
bly has all legislative power not denied to it by the Con- 
stitution of North Carolina or of the United States, either 
by prohibition (for example, “No poll or capitation tax 
shall be levied by the General Assembly. . . .”) or by af- 
firmative provision that precludes legislative choice (for 
example, “In each county a Sheriff shall be elected by the 
qualified voters thereof . . . and shall hold his office for 
a period of four years. . . .”).' 

The Constitution of North Carolina never has pro- 
vided for the initiative or referendum, procedures involv- 
ing the voters directly in routine state lawmaking. 


Referenda Where the People Have Reserved 
Their Power 


The constitution makes several specific reservations 
of ultimate legislative power to the people. In these in 
stances, the people have not delegated their legislative 
power to the General Assembly, and a vote of the people 
is necessary to effect a change. The specific reservations 
in the current constitution are, in substance, as follows: 


¢ Calling a constitutional convention. A convention 
of the people (for example, to consider amend 
ments to the constitution) can be called only by an 
act of the General Assembly adopted by a two 
thirds vote of the whole membership of the Sen- 
ate and House of Representatives and approved by 
a majority of the qualified voters who vote on the 
proposition in a statewide referendum. 
Revising or amending the constitution—one method. 
\ revision or amendment of the Constitution of 
North Carolina initiated by a convention of the 
people requires that the proposed revision o1 
amendment be adopted by the convention and ap 
proved by a majority of the qualified voters who 
vote on the proposition in a statewide referendum. 
Revising or amending the constitution—second 
method. A revision or amendment of the Constitu 
tion of North Carolina initiated by the General 
Assembly requires that the proposed revision or 
amendment be adopted by a three-fifths vote of all 
the members of the Senate and House of Repre 
sentatives and approved by a majority of the quali 
fied voters who vote on the proposition in a 
statewide referendum. 
Approving state debt. The General Assembly may 
not contract debts secured by a pledge of the faith 
and credit of the state, except under narrow cit 
cumstances defined in the constitution, without 
the approval of a majority of the qualified voters of 
the state who vote on the proposal." 
Lending the state’s credit. The General Assembly 
may not give or lend the credit of the state to 
any person or to any corporation not controlled 
by the state without the approval of a majority of 
the qualified voters of the state who vote on the 
proposal. 
Paying Reconstruction debts. The state may not pay 
any part of designated 1868-70 Reconstruction 
debts and bonds unless the proposal “is approved 
by a majority of all the qualified voters at a refer 
endum held for that sole purpose.”"’ (Note that the 
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proposal must “beat the registration’—that is, be 
approved by a majority of the state’s registered 
voters.) 

Local government borrowing. Borrowing by local 
governments is subject to limitations that require 
the approval of the qualified voters of the affected 
unit." 

Taxing property. The General Assembly may not 
authorize any unit of local government to levy 
ally property tax except for a purpose authorized 
by general law uniformly applicable throughout 
the state, unless the tax is approved by a majority 
of the qualified voters of the unit who vote 
thereon." 


These are the only instances in which the constitution 
requires voter approval of actions of the General Assem- 
bly or of local governing bodies acting under delegated 
legislative authority. None applies to the lottery issue. 


Referenda in Other Circumstances 


The General Assembly has the authority to enact a 
statute of statewide applicability providing for a state- 
wide lottery, such as S 11; it need not involve the voters 
in the process. But may the General Assembly constitu- 
tionally condition the effectiveness of its legislative action 
on a statewide popular vote of approval, as is proposed 
in S 11? Would that action be an unconstitutional delega- 
tion of the legislative power? 


How the General Assembly May 
Delegate Its Legislative Power 


General Rule—No Delegation 


The general rule is that the General Assembly’s leg- 
islative power cannot be delegated. Said the North Caro- 
lina Supreme Court in Carolina-Virginia Coastal 
Highway v. Coastal Turnpike Authority et al.: 


It is a settled principle of fundamental law, inherent in 
our constitutional separation of government into three 
departments and the assignment of the lawmaking func- 
tion exclusively to the legislative department, that . . . 
the Legislature may not abdicate its power to make laws 
or delegate its supreme legislative power to any other 
department or body." 


A literal reading of Article II, Section 1, would prohibit 
every delegation to another governmental entity of any 
legislative power that the General Assembly could itself 
finally exercise, imposing impossible burdens on the Gen- 
eral Assembly. Therefore the supreme court has found 
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several exceptions to or qualifications of the apparent 
breadth of the prohibition on delegation quoted above. 


Exceptions 


Exception for administrative rules. The most exten- 
sive line of cases creating what amounts to an exception 
to the rule against delegability arises when the General 
Assembly assigns to an administrative agency the power 
to adopt implementing rules consistent with a legislative 
act. If the legislative act includes standards sufficient to 
guide the agency in its delegated, quasi-legislative rule 
making, the delegation will be upheld on the theory that 
the General Assembly has made the basic policy and has 
granted the administrative agency the power merely to 
furnish the implementing details or to find the facts that 
bring the statute into operation. '* 

That line of cases is not helpful here, except to give 
occasion to observe that S 11, in proposing to delegate 
to the voters of the state the power to approve or reject 
the proposed lottery bill in referendum, furnishes no 
guidance to the voters as to the basis on which they are 
to make their decision; the voters’ judgment is left as 
unguided as is that of the General Assembly. 

Exception for flexibility for local governments. An- 
other exception to the nondelegability rule arises where 
the challenged legislation assigns discretionary authority 
to a local governmental unit to accept or reject the ap- 
plicability of the legislation in that unit. In recognition 
of the traditional, virtually unlimited power of the Gen- 
eral Assembly to establish, regulate, and abolish coun- 
ties, cities, and other units of local government, the state 
supreme court is disposed to uphold against a nondele- 
gability challenge a legislative act (1) that empowers a lo- 
cal governing body to allow or disallow the act to take 
effect in that unit"? or (2) that specifies that a legislatively 
authorized tax or policy takes effect in a particular unit 
only upon voter approval in a referendum in that unit.'® 

The state supreme court sometimes speaks in very 
broad terms regarding referenda under this local govern- 
ment flexibility exception, declaring, for example, that 

It is not open to question now that the Legislature may 

provide that a statute shall not take effect or be in force 

until approved by the people at an election to be held for 
the purpose of ascertaining their will in respect thereto."” 

That case and others containing such language, how- 
ever, dealt with local referenda in which (1) the effective- 
ness of a state legislative act intended to apply only in a 
particular unit of local government (a local act) is condi- 
tioned on its acceptance in a voter referendum in that 
unit'® or (2) the local applicability of a statewide act is 





made to depend on the approval of the voters of that 
unit in referendum."” 

An exception for a delegation back to the people? 
No case has been found in which the North Carolina Su- 
preme Court has decided squarely the issue of whether 
the statewide effectiveness of an act of the General As 
sembly may be conditioned on a statewide vote of 
approval. 

That leads to the question of what may be discerned 
from the history of Article II, Section 1, of the constitution 
as to whether it allows the General Assembly to leave the 
ultimate decision on the effectiveness of the pending lot- 
tery legislation to the voters of the whole state. 


History of 
North Carolinians’ Legislative Power 


What can be determined or reasonably surmised 
about the intent of the framers of Article II, Section 1, 
of the North Carolina Constitution—and its predeces- 
sor texts—as to the scope and finality of the people’s del- 
egation of legislative authority to the General Assembly? 


The Framers’ Intent 


When the Constitution of 1776 was drafted and pro- 
mulgated by the Fifth Provincial Congress of North 
Carolina, elected and sitting as a constitutional conven- 
tion and as such invested with the full power of the 
people of the state, it was not referred to the voters for 
ratification. There was no local precedent for such a re- 
ferral. (Only one of the new American states referred its 
Revolutionary-era constitution to popular referendum; 
the others were adopted finally by conventions, as in 
North Carolina.) Nor was any provision then made for 
future amendment of our state constitution, with or 
without popular participation. The only changes of a 
constitutional nature made between 1776 and 1835 were 
made when the Constitutional Convention of 1788 fixed 
the state capital in Wake County~’ and the Constitu- 
tional Convention of 1789 extended to the Town of Fay- 
etteville the privilege of electing a borough member of 
the House of Commons of the General Assembly;7! 
there was no referendum of approval in either instance. 
Since not even constitutional amendments were thought 
to require voter approval, it reasonably may be inferred 
that those who wrote and promulgated the Constitution 
of 1776 had no reason to contemplate voter participation, 
whether mandatory or at the General Assembly’s discre- 
tion, in the enactment of any statute that the General 
Assembly was competent to adopt. 


The principal framers of the Constitution of 1776 
were familiar with the works of the English philosopher 
John Locke, who wrote in 1690 in the chapter entitled 
“Of the Extent of the Legislative Power” in his major 
work Of Civil Government, Book II: 


Fourthly, the legislative cannot transfer the power of 
making laws to any other hands, for it being but a del 
egated power from the people, they who have it cannot 
pass it over to others. The people alone can appoint the 
form of the commonwealth, which is by constituting the 
legislative, and appointing in whose hands that shall be 
\nd when the people have said, ‘We will submit, and be 
governed by laws made by such men, and in such 
forms,’ nobody else can say other men shall make such 
laws for them; nor can they be bound by any laws but 
such as are enacted by those whom they have chosen 
and authorized to make laws for them. 


Referenda since 1835 


Not until 1835 was there a statewide vote or referen- 
dum in North Carolina on any issue. The General As- 
sembly of 1834-35 called for a statewide referendum to 
be held in 1835 on whether a convention of the people 
should be convened to consider amendments to the state 
constitution. The voters approved the convention and 
elected delegates to it. The amendments adopted by that 
convention were submitted to the voters for ratification, 
as was required by the terms of the act providing for the 
convention.~ 

The amendments of 1835 added to the constitution 
a procedure for an amendment to the constitution to be 
initiated by the General Assembly. Under it, the General 
Assembly enacted the proposed amendment by special 
majorities at two successive legislative sessions (an elec- 
tion of members having intervened), and then it was sub- 
mitted to the voters of the state who were qualified to 
vote for members of the House of Commons.” That 
procedure was used only once prior to 1868: an amend- 
ment eliminating the 50-acre freehold ownership quali- 
fication for voting for a member of the state Senate was 
approved in a statewide referendum in 1857.** 

The electorate gained further experience with state- 
wide referenda when on February 28, 1861, they voted 
on (and rejected) a proposal to call a convention of the 
people to consider secession from the Union.” 

The convention of the people that met in 1861-62 
was called by action of the General Assembly, as the con- 
stitution authorized, without seeking voter approval.” 

The Convention of 1865-66 was called under author- 
ity of the president of the United States, without voter 
approval.”’ That convention submitted to the voters of 
the state two proposals: one to repeal the 1861 ordinance 
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GENERAL ASSEMBLY OF NORTH CAROLINA 
SESSION 1993 


SENATE BILL 11 
Judiciary 1 Committee Substitute Adopted 5/25/93 
Finance Committee Substitute Adopted 6/3/93 
Fourth Edition Engrossed 6/9/93 


Short Title: 1993 Lottery - With Referendum. (Public) 


January 28, 1993 
A BILL TO BE ENTITLED 
AN ACT TO PROVIDE FOR A BINDING REFERENDUM ON THE 
ESTABLISHMENT OF A NORTH CAROLINA STATE LOTTERY. 


The General Assembly of North Carolina enacts: 
Section 1. The General Statutes are amended by adding a new Chapter to read: 


“Chapter 143C. 
“North Carolina State Lottery. 
“ARTICLE 1. 
“General Provisions and Definitions. 


“§143C-101. Citation. 


This Chapter shall be known and may be cited as the North Carolina State 
Lottery Act. 


“§143C-102. Purpose and intent. 

The General Assembly declares that the purpose and intent of this Chapter is to 
provide additional monies to benefit the public purposes described in this Chapter 
without the imposition of additional or increased taxes through the implementation 
of a State-operated lottery. The lottery shall be initiated at the earliest practical time 
and it shall be operated to maximize new revenue to the State. That new revenue 
shall be raised in a manner consistent with the dignity of the State and the general 
welfare of the people, and in a manner consistent with effective business practices.” 
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Sec. 11. The question of whether North Carolina should have a State lottery shall 
be submitted to the qualified voters of the State at a referendum on the question held 
on November 2, 1993. The referendum shall be held in accordance with Chapter 163 
of the Genera! Statutes. The form of the ballot for the referendum is: 

“{ |] FOR a State lottery. 

[ ] AGAINST a State lottery.” 

Sec. 12. If a State lottery is approved by the qualified voters of this State in the 
referendum held under Section 11 of this act, the costs to the State Board of Elec- 
tions and the county boards of election for conducting the referendum are consid- 
ered expenses of the lottery; the State Lottery Commission shall reimburse the State 
Board of Elections and the county boards of election for these costs from the Lot- 
tery Fund. 

If a State lottery is not approved by the qualified voters of this State in the ref- 
erendum held under Section 11 of this act, the State Board of Elections and the 
county boards of election may seek reimbursement from the General Assembly for 
their costs incurred in conducting the referendum. 

Sec. 13. Sections 11, 12, and 13 of this act are effective upon ratification. If a 
State lottery is approved by the qualified voters of this State in the referendum held 
under Section 11 of this act, then Sections | through 10 of this act become effec- 
tive January 1, 1994. If a State lottery is not approved, Sections | through 10 do 
not become effective. 
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of secession and one to abolish slavery 
in the state; both were approved by the 
voters in a referendum held on Novem- 
ber 9, 1865.°° While neither of these 
propositions took the form of an ex- 
plicit amendment to the constitution, 
both had that character, and their sub- 
stance later was incorporated into the 
1868 constitution.” 

The Convention of 1865-66 also 
wrote and submitted to the voters of 
the state a revised constitution, which 
was rejected in a referendum held on 
August 2, 1866.*° 

The Convention of 1868 was called 
to revise the constitution in several 
respects required by the congressional 
Reconstruction Acts; this was a condi- 
tion of readmission to representation 
in the United States Congress. That 
convention was called by federal au- 
thority but with voter approval given in 
referendum. 

The delegates to the Convention of 
1868 were aware that there were then 
only seven instances in which the voters 
of the whole state of North Carolina had 
voted on issues in referenda: twice in 
1835 (whether to call the convention 
and whether to approve the amend- 
ments it proposed), once in 1857 (the 
suffrage amendment), once in 1861 (the 
secession convention call), once in 1865 
(repealing secession and abolishing sla- 
very), once in 1866 (the proposed consti- 
tution), and once in 1867 (whether to 
call the Covention of 1868). Three times 
the issue had been whether to call a con- 
vention of the people; four times the 
issue had been constitutional amend- 
ments or the equivalent. In no instance 
prior to 1868 had there been a statewide 
referendum on whether to approve an 
ordinary statute that it was within the 
competence of the General Assembly to 
enact. 

Thus it may be reasonably inferred 
that when the delegates to the Conven- 
tion of 1868 approved—and the voters 
of the state ratified in referendum— 
Article II, Section 1, of the Constitu- 





tion of 1868 (which is substantively the same as the cur- 
rent section of the same number), they did not do so with 
the expectation that ordinary legislation would or could 
be referred to the voters for approval in statewide refer- 
endum as a condition of its effectiveness. In the light of 
the practice of a century, it was understood that if the 
General Assembly chose to act on a matter within its 
competence, the act of the legislators always was final 
and unconditional. 

The Constitution of 1868 included a procedure (cop- 
ied from the 1835 amendments) for calling a convention 
of the people by a two-thirds vote of all the members of 
each house of the General Assembly. That procedure did 
not require that the convention call receive voter ap- 
proval, nor did it require that the work product of the 
convention (such as constitutional amendments) be sub- 
mitted to the voters for ratification or rejection. Thus, 
under the Constitution of 1868, a convention of the 
people could have been called, and amendments to the 
constitution adopted and put into effect by that conven- 
tion, all without consultation of the voters, as had been 
done during the Civil War. 

Since adoption of the Constitution of 1868, statewide 
votes on constitutional changes have occurred at forty- 
one elections; a total of 133 amendment proposals have 
been voted on in those referenda.’ 

Only one convention of the people has been held since 
1868. A proposed convention was rejected by the voters 
in 1871. The Convention of 1875 was called by the Gen- 
eral Assembly without voter approval, but the amend- 
ments that convention adopted were submitted to and 
ratified by the voters of the state in 1876.” 

On several occasions (all since 1900), the voters of the 
state have voted on the issuance of state bonds for various 
purposes where required by the constitution to do so. 

Three instances of referenda to approve or disap- 
prove General Assembly actions. In three instances the 
General Assembly has conditioned the effectiveness of 
statewide acts on statewide referenda, as S 1] now pro- 
poses to do. 

In 1881 it submitted to the voters of the state for their 
approval or disapproval legislation prohibiting statewide 
the manufacture and sale of alcoholic beverages; the 
voters overwhelmingly rejected prohibition.** 

In 1908 the General Assembly again adopted legisla- 
tion prohibiting statewide the manufacture and sale of 
intoxicating liquors, subject to a statewide referendum in 
May 1908. The voters approved the 1908 legislation and 
inaugurated statewide prohibition a decade before the 
nation did so.* 

The General Assembly of 1973 enacted a statute au- 


thorizing the calling of a voter referendum on whether 
to authorize sales of liquor by the drink in each of those 
counties and cities with local ABC systems that chose to 
vote on whether to have such sales. The act called a 
statewide voter referendum on whether that mixed-drink 
legislation should take effect statewide.* In that Novem- 
ber 6, 1973, referendum, the legislation was rejected by 
more than two to one. (The legislation that finally autho- 
rized local referenda on mixed-drink sales did not call for 
a statewide referendum of approval with respect to the 
legislation.)* 

None of those three acts (of 1881, 1908, and 1973) 
calling for statewide referenda was considered by the 
state Supreme Court. The issue of whether the refer- 
enda amounted to an unconstitutional delegation of leg- 
islative power was not faced. 

Other than those two prohibition votes and one 
liquor-by-the-drink vote, no instance has been found in 
which the General Assembly has enacted legislation and 
made the statewide effectiveness of that act conditional 
on statewide voter approval. In several instances, state- 
wide legislation has been enacted in which the applica- 
bility of that legislation in a particular local unit, such as 
a city or county, was made conditional on a voter refer- 
endum in that jurisdiction, but the statewide effective- 
ness of the legislation itself was not at issue. 

The effect of the current constitution. The 1868 ver- 
sion of Article II, Section 1, of the constitution remained 
unaltered until the Constitution of 1971 set its present 
reading. The Constitution of 1971 was drafted by the 
North Carolina State Constitution Study Commission. 
The General Assembly of 1969 (after minor modifications) 
enacted that proposed constitution, and the voters ratified 
it in 1970.* 

The State Constitution Study Commission was aware 
of legislative practice and judicial interpretations con- 
cerning voter participation in the legislative process. (The 
commission was chaired by a retired chief justice of the 
state supreme court, and its membership included sev 
eral current or former judges and members of the Gen- 


eral Assembly.) While some provisions of the proposed 
Constitution of 1971 did make substantive changes in 
the constitution as it then read (for example, future 
conventions of the people must submit their proposed 
constitutional changes to the voters for approval), the re- 
writing of Article II, Section 1, delegating the legislative 
power to the General Assembly, reflected no change in 


its meaning. The commission did not undertake to 
enlarge or reduce the broad, general powers of the Gen- 
eral Assembly. In its report, the commission said: “While 
Article II, dealing with the General Assembly, has been 
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reorganized, the text found in the proposed constitution 
contains almost no substantive change.”*” 

So the Constitution of 1971 effected no change in the 
existing power of the General Assembly to enact legisla- 
tion or to condition the effectiveness of a statewide leg- 
islative act on statewide voter approval. If the General 
Assembly did not have power to make such a delegation 
prior to 1971, it did not gain it by virtue of the Consti- 
tution of 1971; if it had such power prior to 1971, it did 
not lose it by virtue of the Constitution of 1971.” 


Conclusion 


May the General Assembly constitutionally condition 
the effectiveness of a statewide act, such as the pending 
lottery bill (S 11), on a statewide popular vote of ap- 
proval? Only the courts, deciding a lawsuit brought for 
the purpose, can provide the answer. And on that answer 
may hang the fate of the lottery. 

The governing constitutional provision is Article II, 
Section 1, of the Constitution of North Carolina, which 
reads: 

SECTION 1. Legislative power. The legislative power of 

the State shall be vested in the General Assembly, 

which shall consist of a Senate and a House of Repre- 
sentatives. 

The history of that provision since 1776 does not re- 
veal conclusively whether it is unconstitutional for the 
General Assembly to delegate to the voters of the state 
the final approval power with respect to a statewide leg- 
islative act. 

The general rule as often enunciated by the North 
Carolina Supreme Court is that the legislative power can- 
not be delegated by the General Assembly. While in nu- 
merous cases the state supreme court has found it 
constitutional for the General Assembly to enact a stat- 
ute whose effectiveness within a particular governmental 
unit is made dependent on a vote of approval by the gov- 
erning body or the voters of that unit, that court has not 
dealt with the issue of whether such a delegation to the 
voters of the entire state would be constitutional. 
Whether the General Assembly can, in effect, return to 
the voters of the state a part of the legislative power the 
people have vested in the General Assembly by Article 
II, Section 1, is not answered by the court decisions treat- 
ing local referenda. A logical distinction can be drawn 
between the two types of delegation, based on the broad 
power of the General Assembly to deal legislatively with 
local governments, including the power to condition the 
local implementation of a statute on an approving local 
voter referendum. 
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While the voters of the state often have voted (as the 
constitution requires) on constitutional amendments and 
on the issuance of debt beyond the limited capacity of the 
General Assembly to issue, there have been only three 
instances in which the voters of the whole state have been 
asked to approve or disapprove in statewide referenda the 
statewide effectiveness of legislation that the General 
Assembly could have enacted without voter involvement. 
All three acts involved alcoholic beverages: statewide pro- 
hibition in 1881 and 1908 and liquor by the drink in 1973. 
In none of those instances was the legislative action del- 
egating to the voters the final word on the validity of the 
legislation reviewed by the state supreme court. 

The rarity of such statewide referenda not required by 
the constitution reflects the willingness of the General 
Assembly to act finally upon and accept full responsibil- 
ity for matters within the scope of its authority. Unlike 
many states, North Carolina is not required by its con- 
stitution or by political custom to refer many issues to the 
people for final decision; only constitutional changes, 
calls for conventions of the people, and certain assump- 
tions of financial obligations beyond limits fixed in the 
constitution must (and regularly do) go to the state’s vot- 
ers for action. All other matters are within the General 
Assembly’s final authority and, with very rare exceptions, 
it has exercised that authority. 

The general rule laid down by the North Carolina 
Supreme Court that the legislative power may not be 
delegated by the General Assembly, and the absence of 
any decision in which the supreme court has established 
an exception to that rule so as to allow the General As- 
sembly to delegate the final decision on the statewide 
effectiveness of legislation to the voters in a statewide 
referendum, support the conclusion that such a delega- 
tion, if challenged in the state courts, probably would be 
found to be unconstitutional. 

The weight of national authority is strongly against 
the constitutionality of this type of delegation of power.’ 


Implications for the General Assembly 


What are the implications for the General Assembly 
as it contemplates further action in 1994 on S 11, the 
pending lottery bill? 

If S 11 is enacted in its present form, including the 
binding referendum, citizens who objected to the lottery 
on its merits or to the procedure by which it was adopted 
could bring a lawsuit, seeking an injunction against the 
inclusion of the issue on the state ballot. And if no law- 
suit occurred before the referendum, one might follow 
it should the voters approve the lottery proposal. In 





either event, the state court would be faced with three 
alternatives: 

Uphold the referendum as a proper delegation of legisla- 
tive authority. The state court could decide that the refer- 
endum involved no improper delegation of legislative 
power, that the General Assembly may condition its acts 
on voter approval. The vote in the referendum would 
determine whether the lottery would be established. 

Uphold the lottery even though the referendum involves 
an improper delegation of legislative authority. The state 
court could find that the General Assembly exceeded its 
power in delegating to the voters the ultimate decision— 
holding that the referendum feature was invalid—but 
nevertheless hold that the remainder of the act was valid 
and complete without the referendum section. The lot- 
tery would be established—on the authority of the Gen- 
eral Assembly already exercised by the enactment of the 
law—whether or not the referendum had already been 
held and regardless of its outcome. 

Strike down the lottery. The state court could hold that 
the referendum, involving an improper delegation, was 
so integral to the legislature’s intent in adopting the leg- 
islation that the entire act failed to meet the test of con- 
stitutionality. So, there could be no lottery established 
under authority of that act, whatever the outcome of the 


2 


referendum. + 
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he North Carolina beaver, an obscure little creature once extinct 

in this area, is making big news across the state—leaving a trail 
of flooded timber and farmland, traffic-stopping dams, and irate prop- 
erty owners. 

Durham. In Durham, where the beaver population is estimated to 
be between 500 and 1,000, impounded water behind beaver dams 
entered sewer mains and threatened to push the system past treat- 
ment plant capacity. To date efforts to control beavers have been re 
markably unsuccessful. The city has spent several thousand dollars to 
clear blockages at sewer easements and to install “beaver baffles,” 
which make holes in the dams, in an attempt to control flooding and 
reduce water levels behind dams. Apparently nothing has worked. 

Granville County. Beavers in southern Granville County built a 
dam that was literally a traffic stopper—the lake behind it blocked a 
busy rural road for several months. The dam, all 1,500 feet of it, also 
flooded valuable timber and farmland. A farmer whose land is ringed 
with ponds caused by beaver dams has lost $45,000 worth of timber. 
At one time approximately seventy-five acres of his land were under 
several feet of water.“ 


Johnston County. Beaver activity in Johnston County has put 


more than 10,000 acres of county land under water. The beavers dam 
up streams, and the floods that follow drown crops, engulf roads, and 
leave acres of lifeless trees. In addition, road crews in the county spend 
a third of their time clearing pipes of debris stuffed into them by the 
beavers. Timber growers in the area are dynamiting beaver dams, but 
the beaver proliferation continues.’ 


Wake County. Beavers number in the thousands in and around 


The author is an Institute of Government faculty member whose specialties 
include wildlife protection and animal control law 


A beaver 
lodge (far left) 
provides an 
insulated home 
of sticks and 
mud, which 
can reach up 
to 10 feet high 
and 20 feet in 


diameter. 


POPULAR GOVERNMENT Winter 1994 





20 


Falls Lake. Their activities are destroying bottom land 
hardwood such as oak, ash, and black walnut. Some bea- 
vers in the Falls Lake area were trapped, but the level of 
beaver activity continued unabated.* 


The North Carolina Beaver: 
A Short History 


Beavers once were very common in North Carolina 
as well as in many other parts of this country. Before 
extensive trapping reduced their numbers, as many as 60 
million may have lived in North America. But beaver 
pelts at one time were quite valuable, and extensive trap- 
ping for fur wiped out most of the beaver population east 
of the Mississippi River before the turn of the twentieth 
century. The last native North Carolina beaver report- 
edly was trapped in 1897 in Stokes County, and for about 
forty years this state had no beaver population whatso- 
ever. There is only one species of beaver in North 
America, but there are numerous subspecies. The sub- 
species originally native to North Carolina was Castor 
canadensis carolinensis.’ 

In an effort to reintroduce the beaver into this state, 
in 1939 the State Department of Conservation and De- 
velopment transplanted twenty-nine Wisconsin-stock 
beavers from Pennsylvania to the Sandhills Wildlife 
Management Area in Richmond County. As the Sand- 
hills beaver community grew and prospered, small num- 
bers were relocated throughout North Carolina. Then 
during the 1950s a few Alabama beavers were placed in 
the Umstead State Park near Raleigh, and that colony 
also has done well. In addition to these imported beavers, 
beavers from adjacent states also have entered North 
Carolina by way of several of the major rivers that cross 
state borders.‘ 


A Profile 


The beaver is the largest member of the rodent family 
in North America, with adults reaching an average length 
of two and one-half to three feet and weighing between 
thirty-five and fifty pounds. In North Carolina baby bea- 
vers (kits) are born during March and April, with litters 
ranging from one to six kits. A family group, usually 
known as a colony, typically consists of a pair of adults, two 
to three kits, and two to three yearlings (one-year-old kits). 
At about age two or three, beavers leave the home pond 
to establish their own colonies. (Reportedly some adult 
beavers return to the homeplace on occasion.) Beavers 
feed and work primarily at night and can have a life-span 
of up to two decades. They are vegetarians and eat a va- 
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riety of grasses, plants, shrubs, and trees. The bulk of their 
diet consists of gums, dogwoods, pines, oaks, maples, wil- 
lows, birches, and poplars. Beavers are monogamous, 
mate for life, and produce a single litter each year.’ 


The Beaver Habitat 


Beavers probably do more to establish and maintain 
their own habitat than any other species save homo sa- 
piens. That may be the reason they are of such interest. 
The beaver’s home, called a lodge, consists of a pile of 
sticks and mud built on the bank (or in the water) at the 
site of a pond, lake, or stream. The size of a beaver lodge 
usually increases yearly as material is added to the out- 
side walls to help insulate the colony from the winter 
cold. These lodges eventually can be more than ten feet 
high and twenty feet in diameter. Beaver dams (which 
usually are downstream from the lodge) are constructed 
to maintain a sufficient water depth to ensure access to 
both food and construction materials, as well as an es- 
cape route if necessary. An active beaver pond may last 
for decades and grow from less than an acre to many 
acres as the size of the dam is increased.* 


Benefits from Beavers 


Beaver colonies can have a very positive impact on 
the environment. Their dams conserve soil and water by 
slowing water movement through watersheds, especially 
during heavy rains, thereby reducing soil erosion. Dur- 
ing periods of drought beaver ponds help to stabilize and 
maintain the water table. At such times, as during the 
summer of 1993, the ponds also may be an important 
source of water for irrigating crops and watering live- 
stock. Habitat changes wrought by beavers can benefit 
many species of birds, mammals, and fish. Their ponds 
increase the diversity of food available for wildlife, and 
some become primarily duck ponds. (Landowners with 
beaver ponds sometimes enhance huntable populations 
of ducks by erecting nest boxes and planting waterfowl 
food plants to attract migratory ducks in the fall.) Addi- 
tionally, beaver ponds often provide better fishing oppor- 
tunities than do nearby streams. More species of fish live 
in the ponds than in the streams, and they reach larger 
sizes because of the increased food supply.” 

Because the beaver habitat is largely in the water, 
beavers have no natural enemies. In addition, beaver 
pelts are worth so little now that “taking beaver” is no 
longer attractive to commercial trappers. The result has 
been an exploding beaver population, along with howls 
of anguish from flooded landowners. 





Governmental Response: 


The Empire Strikes Back 


For decades hunting, trapping, or otherwise taking 
beaver in North Carolina was quite limited. As fur-bear- 
ing animals they could be taken by trapping but only 
during very short seasons as authorized by North Caro- 
lina Wildlife Resources Commission rules. And, under 
the provisions of Chapter 113, Section 294, of the North 
Carolina General Statutes (hereinafter G.S.), the unlaw- 
ful taking, possession, sale, or purchase of a beaver was 
punishable by a $200 fine and imprisonment for up to 
ninety days. But by 1990 the beaver population was ex- 
panding rapidly, and so was public discontent. As the 
General Assembly is wont to do on hearing from dissat- 
ished constituents, it enacted new legislation. G.S. 1] 3- 
291.9, which was effective October 1, 1991, created an 
open season for taking beaver with firearms during any 
open season for taking wild animals (virtually year 
round). The taking of beaver with connibear traps, 
which kill the beaver under water, also was expressly 
authorized. 

G.S. 113-291.9 originally applied to only eleven coun- 
ties (mostly in the east): Bladen, Brunswick, Columbus, 
Craven, Johnston, Jones, Lenoir, Pamlico, Randolph, 
Sampson, and Wayne. Public discontent continued to 
grow over the next two years, and in 1993 the General 
Assembly, in one of its first enactments of the session, 
made G.S. 113-291.9 a statewide act. (Only the mountain 
counties of Buncombe, Madison, McDowell, and Yancey 
were exempted from its provisions.) A new G.S. 113-291.9 
also was added, authorizing landowners whose property 
has been damaged or destroyed by beavers to take beaver 
on their property by any lawful method (for example, by 
trapping or shooting) without obtaining a depredation 
permit from the Wildlife Resources Commission. Depre- 
dation permits, as defined by G.S. 113-274, authorize the 
destruction, removal, or transplanting of undesirable, 
harmful, predatory, or surplus wildlife. Typically a depre- 
dation permit is issued to a farmer whose crops are being 
destroyed by deer or other wild animals. 


A Summary of Beaver Legislation 


As amended in 1991 and 1993, the law as to the tak- 
ing of beaver may be summarized as follows: 


1. Beavers, as fur-bearing animals, may be trapped 
during the trapping seasons set forth in rules of the 
Wildlife Resources Commission."’ (G.S. 113-291.6 
prohibits trapping on the land of another without 


the written permission of the owner of the land or 
his or her agent.) 

There is an open season for taking beaver with fire- 
arms virtually year round, provided permission has 
been obtained from the owner or lessee of the land 
on which the beaver is taken. 

Landowners whose property has been damaged or 
destroyed by beavers may take beaver on their own 
property by any lawful method (shooting, trapping) 
without obtaining a depredation permit from the 
Wildlife Resources Commission. 

. Trap number 330 of the connibear type, which 
generally is prohibited by the provisions of G.S. 
113-291.6, is authorized for taking beaver during 
trapping seasons as established by the Wildlife Re- 
sources Commission. 


The North Carolina Beaver Board 


In addition to the legislation described above, the 199] 
General Assembly created the Beaver Damage Control 


Advisory Board with a mandate to develop a pilot program 


to control beaver damage on private and public lands. 
The board has nine members, including the director of 
the Wildlife Resources Commission (or the director’s des- 
ignee), who serves as chairman. The other board members 
are the commissioner of agriculture, the director of the 
Division of Forest Resources, the director of the Soil and 
Water Conservation Division, the director of the State 
Cooperative Extension Service, the secretary of trans- 
portation, the state director for Animal Damage Control 
of the U.S. Department of Agriculture, the president of 
the North Carolina Farm Bureau Federation, and a repre- 
sentative of the North Carolina Forestry Association (or 
the designee of each of these officials). 

In developing the program, the board was directed to 
provide relief to landowners, if possible, through beaver 
control and management rather than eradication. As 
established originally, the pilot program was limited to 
the counties of Bladen, Brunswick, Columbus, and 
Sampson. Fifty thousand dollars was appropriated to 
implement the pilot program in the four pilot counties, 
and an additional $50,000 was appropriated to be used 
statewide to control beaver damage. The pilot program 
originally was scheduled to end by December 1, 1993. 
However, the 1993 General Assembly extended that date 
by a year and added Pender and Robeson counties to the 
pilot program. Additional funding in the amount of 
$146,000 was provided for the 1993-94 fiscal year. 

The board met regularly during 1993 to plan and 
implement the pilot program. By the middle of August, 
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Swampland 
and lifeless 
trees are 
common 
consequences 
of beaver 


activity. 


A beaver dam 
has beneficial 
aspects as 
well—it 
conserves soil 
and water by 
slowing water 
movement 


through 


watersheds. 


approximately 1,000 beavers had been trapped and killed 
at 192 sites, resulting in about 2,500 acres being re- 
claimed. (In other words, that land is now above water.) 
Numerous educational meetings were conducted to in- 
form the landowners both of the benefits of beaver ac- 
tivity and of how to remove these animals when needed. 
More than 10 percent of the landowners who had re- 
quested assistance decided not to participate in the pi- 
lot program after learning that removal of the beavers 
would not result in any future benefits—perhaps be- 
cause most of the damage already had been done— 
while keeping them would be ecologically beneficial. 
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Also, due to the summer drought, some landowners in 
the pilot counties began using beaver ponds for irriga- 
tion. It remains to be seen whether beaver control ac- 
tivities will indeed solve the problem. In areas where 
there are large beaver populations, they tend to reoc- 
cupy the habitat from which they are removed." 


Leave It to Beaver? 


According to an article in the December 1992 issue of 
Wildlife in North Carolina, the beaver is a “keystone spe- 
cies”— that is, a “stone that holds the entire structure in 
place.” Removing a keystone species can cause profound 
changes in the ecology of an area. Keystone species vary 
with location. In the Aleutian Islands, for example, sea ot- 
ters at one time were the keystone species, but as they 
were eliminated by excess trapping, a complicated set of 
events led near-shore fish populations to shrink and even- 
tually disappear. Another keystone species, the gopher 
tortoise, is found in Florida and certain other southern 
states. This large turtle digs thirty-foot burrows, which are 
also used by forty other species, including numerous 
mammals and amphibians. Currently the gopher tortoise 
population is declining, thereby threatening the other spe- 
cies that depend on its burrows. 

According to the Wildlife in North Carolina article: 

[The labors can change 

a fast-moving stream into a pond, attracting fish, musk- 

rats, herons, and a variety of species that prefer deeper, 

slower-moving water. But the beavers must constantly 
work to maintain the pond. If they leave or are removed, 
the pond will silt up and diverse life will disappear.”"* 


beaver’s] controversial 


Ecological concerns notwithstanding, most property 
owners, whether urban or rural, will act to protect their 
property. The Wildlife Resources Commission is reluc- 
tant to issue permits for the live trapping and relocation 
of beavers, because past experience has shown that bea- 
vers are no respecters of property lines and will move 
considerable distances in search of new habitat. This cre- 
ates a continuing dilemma for those who have responsi- 
bility for controlling beaver damage. 


Conclusion 


Hardly anyone wishes to eradicate North Carolina’s 
most famous keystone species. But the experience of 
those managing the beaver pilot program described 
above indicates that only a small percentage of landown- 
ers will tolerate large numbers of beaver in the event of 
widespread flooding or other damage. So far, no alterna- 
tive to eradication has proved successful. @ 
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“How Are We Doing?” 
Evaluating the Performance of 
The Chief Administrator 


Margaret S. Carlson 


Pp" a governing board meeting at a hectic time of 
year. Perhaps it is budget season and difficult fund- 
ing decisions loom. Or the members are still recovering 
from stinging criticism over a hot community issue. Sud- 
denly someone says, “Hey, didn’t we say last year that we 
were going to evaluate the manager around this time?” 
Other members groan inwardly as they envision yet 
another series of meetings and potential conflict with 
other board members. One member says, “Everything 
seems to be going OK. Let’s just go ahead and decide 
on a salary increase now. Is an evaluation really that 
important?” 

Yes. 

Evaluating the performance of the chief adminis- 
trative officer—whether the title is manager or health 
director or school superintendent or social services direc- 
tor—is critically important. 

In recent years, jurisdictions increasingly have recog- 
nized the importance of a useful performance evaluation 
system to the overall effectiveness of their organizations. 
They have taken steps to improve their methods of 
evaluating line workers, supervisors, and department 
heads. But one very important individual is frequently 
overlooked at performance evaluation time: the person 
who reports to the governing board. Governing boards 
have a responsibility to get on with that job. This article 
is designed to show how to evaluate a chief administra- 
tive officer who reports to a governing board, for simplic- 
ity called here the “manager.” 

Ironically, the reasons that a manager may not receive 
a regular performance evaluation are the very reasons 
that an evaluation can be helpful: 


The author is an Institute of Government faculty member whose 
specialties include performance evaluation and organizational 
development. 
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this individual is in a unique position in the 
organization; 

he or she serves at the pleasure of the board; and 
he or she may frequently receive conflicting mes- 
sages about priorities and direction from board 
members. 


It is vital for managers to get regular, accurate feed- 
back about whether they are meeting the expectations 
of the board, but it is unlikely that the organization will 
have a useful process in place for administrators to get 
that information in the absence of a well-conceived per- 
formance evaluation system. 

Conducting an effective evaluation is hard work, but 
it doesn’t have to be a bad experience for the board or 
the manager. With planning and a commitment to open 
lines of communication, chances are good that the expe- 
rience will result in a new level of cooperation and un- 
derstanding between manager and board and, ultimately, 
a more effective working relationship. 


Common Pitfalls 


Both the board and the manager may approach an 
evaluation with reluctance. Board members will be re- 
quired to talk openly and honestly about the positive and 
negative aspects of a person’s performance—a difficult 
task for many people. The manager must be able to re- 
ceive this feedback in a nondefensive manner, even 
when it appears that the board is articulating specific 
performance expectations for the first time, or that the 
board is focused on the manager’s conduct in the most 
recent crisis, rather than his or her overall performance. 
Here are some common problems that boards and man- 
agers encounter when they plan for and conduct a per- 
formance evaluation. 


¢ The board evaluates the manager only when there 





are serious performance problems, or when all or 
some of the board members already have decided 
that they want to fire the manager. 

The board realizes it is time to determine the 
manager’s salary for the upcoming year, and it 
schedules a performance evaluation for the next 
meeting, without discussing the format or process 
of the evaluation. 

The discussion during the evaluation is unfocused, 
with board members disagreeing about what the 
manager was expected to accomplish as well as 
whether the manager met expectations. 

The board excludes the manager from the evalua- 
tion discussion. 

The board evaluates only the manager’s interac- 
tions with and behavior toward the board, even 
though members recognize that this may represent 
a relatively small portion of the manager’s re- 
sponsibilities. 

The board borrows an evaluation form from an- 
other jurisdiction or from a consultant without as- 
suring that the form matches the needs of its own 
board and manager. 


Most of these pitfalls can be avoided by planning and 
conducting a systematic process for evaluating the 
manager’s performance. A thorough evaluation process, 
like the one suggested below, contains several essential 
components (see Figure 1). 


A Suggested Evaluation Process 


Planning the Evaluation 


1. Agree on the purpose(s) of the evaluation. Typi- 
cally, boards identify one or more of the following when 
describing the purpose of an evaluation: 


© to give the manager feedback on his or her perfor- 
mance and to identify areas where improvement 
may be needed; 
to clarify and strengthen the relationship between 
the manager and the board; and 
to make a decision about the manager’s salary for 
the upcoming year. 


These goals are not incompatible, and it is possible to 
accomplish all of these tasks at once. However, it is 
essential that board members and the manager discuss 
and reach agreement on the purpose of the evaluation 
before deciding what the rest of the process will be. For 
example, a board member who thinks the main reason 
for doing an evaluation is to make a decision about com- 





Figure | 
Steps in Planning and Conducting an Evaluation Process 





Planning the Evaluation 


Agree on the purpose(s) of the evaluation. 

Agree on what the board expects of the manager. 
Agree on the frequency and timing of the evaluation. 
Agree on who will be involved. 

\gree on an evaluation form to be used. 


aI hkwnNe 


Conducting the Evaluation 


1. Have individual board members complete the evaluation 
form prior to the evaluation session. 
Have the manager do a self-assessment. 
Agree on a setting for the evaluation discussion. 
Have the manager present during the evaluation. 
Consider using a facilitator. 
\llow sufficient time. 


Include a portion where the board evaluates its own 
performance. 


8. Decide on the next steps and critique the process. 


pensation may think a brief consultation among board 
members—minus the manager—is sufficient to ensure 
that no members have any major concerns about the 
manager’s performance. This member also may ask for 
input from a personnel specialist who can provide infor- 
mation about managers’ salaries in comparable jurisdic- 
tions. By contrast, a board member whose main interest 
is improving communication between the board and the 
manager may suggest a process that includes a conver- 
sation between the board and manager, with the man- 
ager present throughout the evaluation. 

\ board might question whether the manager should 
be involved in planning the evaluation process, as the 
evaluation may be seen as the board’s responsibility, with 
the manager as the recipient of the evaluation. Yet most 
boards want to conduct an evaluatien that is helpful to 
the manager and provides guidance for his or her future 
actions. Because it can be difficult for the board to fully 
anticipate what the manager would—or would not—find 
useful in an evaluation, it is wise to consult with the 
manager early in the planning process. For instance, the 
board may feel that the manager would be uncomfort- 
able hearing board members talk about his or her perfor- 
mance firsthand and so design a process that “protects” 
the manager from hearing any negative feedback. Al- 
though the board’s motives may be good, such a design 
may not meet the manager’s needs if the manager actu- 
ally wanted to be part of the discussion, negative com- 
ments and all. Spending some time talking about the 
purpose of an evaluation at the beginning of the process 
will reduce the possibility of misunderstandings and con- 
flicting priorities later on. 
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2. Agree on what the board expects of the manager. 
A job is essentially a set of expectations. It is possible to 
assess whether or not an individual holding that job has 
met expectations. Unfortunately, boards often find them- 
selves in the position of preparing to evaluate the man- 
ager without first having defined those expectations and 
without having given the manager clear guidance about 
what he or she has to do to fulfill them. An evaluation 
can be useful only if an earlier discussion has taken place 
in which the board and manager have outlined expecta- 
tions for the manager’s performance. A board and man- 
ager may discuss expectations in conjunction with 
setting organizational goals for the upcoming year, per- 
haps as part of an annual retreat. 

After setting goals, the board may specify objectives 
for the manager that define his or her role in meeting 
these goals. These objectives, then, are the board’s expec- 
tations concerning the manager. For example, a city 
council may set a goal of working with agencies and com- 
munity groups to reduce drug-related crimes in the city. 
The council may list one or more objectives for the man- 
ager related to this goal: for example, identifying groups 
and agencies that already are working to reduce drug- 
related crime, forming a partnership that includes mem- 
bers of all relevant groups, or explaining new programs 
to the local media. If the manager needs clarification of 
the objectives or has some concerns about his or her 
ability to meet the board’s expectations, those issues are 
best discussed at the time these objectives are set, rather 
than a year later when the board wants to know why its 
expectations have not been met. 

In addition to identifying what the board wants the 
manager to achieve, a board typically has an interest in 
how the manager achieves these objectives; it expects the 
manager to have certain knowledge and exhibit certain 
skills while performing his or her duties. Expectations 
about the manager’s knowledge and skills also should be 
articulated by the board. For example, the board may 
expect the manager to have oral and written presentation 
skills that enable him or her to present ideas clearly and 
concisely to diverse groups. It also may expect the man- 
ager to be able to allocate resources in a way that ensures 
equitable service delivery to citizens and to be able to 
delegate work effectively and evaluate the performance 
of his or her staff. 


A board’s expectations for the manager often represent 
a mix of general areas of knowledge and skills every man- 
ager should possess, as well as specific expectations based 
on the board’s composition, the organization’s history, or 
special features of the city or region. Therefore it may be 
helpful for the board to use an existing list of managerial 
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expectations as input for its discussion, then customize 
these expectations to fit the needs of the jurisdiction. 
Many professional organizations—for example, the Inter- 
national City/County Management Association (ICMA) 
for city and county managers—can supply such a list; or 
the board and manager may contact other communities 
in their area. Remember that a list of expectations for the 
manager that comes from a source outside the board is 
intended to begin a discussion of the board’s expectations 
for the manager, not to replace this discussion. The only 
way for the board to give clear, consistent guidance to the 
manager is to spend some time talking about what it wants 
the manager to accomplish and about the knowledge and 
skills he or she should exhibit in the process. 

3. Agree on the frequency and timing of the evalua- 
tion. The board and manager should agree on how often 
evaluations should be conducted (perhaps once a year, for 
example) and adhere to that schedule. The timing of the 
evaluation also should be considered. For example, the 
board may wish to have the evaluation cycle and budget 
cycle coincide and make decisions about the manager’s 
compensation at such a time. Or, it may choose to con- 
duct the evaluation before the budget process gets under 
way if it feels that it would not be able to give its full atten- 
tion to the evaluation during the months leading up to the 
adoption of the budget. The board should avoid schedul- 
ing the evaluation just before or after an election. If the 
evaluation is held too soon after an election, new mem- 
bers may not have the time they need to gather informa- 
tion about and form a judgment of the manager’s 
performance. Likewise, it is not a good idea to schedule an 
evaluation just before an election if a change in the com- 
position of the board is expected. 

4. Agree on who will be involved. All members of 
the board and the manager should participate in the 
evaluation (more about the manager’s presence at the 
evaluation, below). The full board’s participation is nec- 
essary, because all members have relevant information 
about the manager’s performance. In addition, during 
the planning process the board and manager should con- 
sider whether there are other parties who have an impor- 
tant perspective on the manager’s performance. A 
common problem is for the board to focus entirely on 
the manager’s interactions with the board, even though 
the manager spends only a fraction of his or her time in 
direct contact with the board. 

Although both the board and manager may feel that 
the perceptions of staff, citizens, and others are impor- 
tant, they may be concerned about how these percep- 
tions will be collected and shared. It is not a good idea 
for board members to go directly to staff and poll 





employees on their views of the managers’ strengths and 
weaknesses, for example. Such actions would put board 
members in an inappropriate administrative role and 
may put staff members—including the manager—in an 
uncomfortable position. Instead, the manager might 
hold “upward review sessions” with his or her staff, in 
order to receive feedback from subordinates, and report 
general themes that came out of these sessions as part 
of his or her self-assessment. 

The goal is not to make the manager feel under at 
tack; rather, it is to acknowledge that many people may 
have relevant information about the manager’s perfor 
mance and that the board should not be expected to 
know everything about the manager’s work. If the board 
and manager choose not to incorporate other sources of 
information in the evaluation, the board may want to 
consider omitting performance criteria that it feels un 
able to judge (such as the coaching and mentoring of 
subordinates). 

5. Agree on an evaluation form to be used. Fre 
quently this is the first step that boards consider when 
planning an evaluation, and they find it to be a difficult 
task. However, if the board already has discussed and 
agreed on what it expects of the manager (see Step 2 ), 
agreeing on an evaluation form becomes much easier. It 
is simply a matter of translating expectations into perfor 
mance criteria, making sure that the criteria are clear and 
measurable. For example, three expectations in the area 
of “knowledge and skills necessary for iocal government 
management” may look like Figure 2 

Following each criterion on the evaluation form is a 
scale ranging from “does not meet expectations” to “ex 
ceeds expectations,” with an option of marking “unable 
to rate.” Although a board may choose to assign numbers 
to this scale (for example, | through 5, with | correspond 
ing to “does not meet expectations” and 5 corresponding 
to “exceeds expectations”), a numerical rating system is 
less useful in an evaluation of the manager than it is in 
an organizationwide evaluation of all employees, where 
standardized comparisons may have some value. In fact, 
a potential problem with using a numerical rating system 
is that it is easy to focus on the number as the end in it 


self, rather than simply a shorthand way to express the 


evaluation. Thus a board may discuss at length whether 
a manager’s performance on a given dimension is a 3 or 
a 4, and perhaps conclude that it is a 3.5, without fully 
exploring what those numbers represent. 

Samples of evaluation forms may be obtained from 
[CMA and other professional organizations. Again, it is 
essential for each board and manager to tailor a form to 
meet their needs. 


Figure 2 
Portion of Sample Evaluation Form 


Presentation Skills—The ability t 
ind present in idea clearly d cone 
to a group whos« 


etc... Tr present 


Citizen Service 
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products, 


Conducting the Evaluation 


1. Have individual board members complete the 
evaluation form prior to the evaluation session. Setting 
aside some time for individual reflection is important 
preparation for the evaluation session. It reinf 
message that this is an important task, worthy 
board members’ attention. Making individual as 
ments before beginning a group discussion also inct 
the likelihood that each member will form his or her « 
opinion without being influenced by the judgmer 
experiences of other members 

[his is not meant to imply that board members ¢ 
change their minds as a result of group discussion; on tl 
contrary, members frequently change their views of 
manager's performance as they hear the perspecti\ 
other members and learn information that was not ava 
able to them when making their individual assessments 

2. Have the manager do a self-assessment. Invitin 
the manager to assess his or her own performance 
add a helpful—and unique—perspective to the evalua 
tion process. In most cases, the manager can simply com 
plete the same evaluation form being used by the board. 


For the manager, the comparison of the self-assessment 
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with the assessments of others provides an opportunity 
for insight into his or her own overestimation or under- 
estimation of performance level as compared to the ex- 
pectations of the board. For the board, hearing how the 
manager rates his or her own performance (and more 
importantly, how he or she arrived at that rating) can 
help members gain some insight into whether the board 
and manager are communicating effectively. For ex- 
ample, board members may rate the manager as not 
meeting expectations in a given area because a land-use 
study was not completed. Upon discussion with the 
manager, however, the board learns that the study has 
been completed but has not yet been presented to the 
board. This distinction is important, because it suggests 
different areas for improvement. If the manager did not 
complete the study, the discussion may have focused on 
the importance of meeting deadlines. Instead, the group 
may develop strategies for improving communication so 
that board members receive information in a timely 
manner. 

3. Agree on a setting for the evaluation discussion. 
The evaluation should be conducted in a setting that is 
private and comfortable, free from interruptions, and 
considered neutral by all parties. These are the same 


characteristics a board may look for in a retreat setting 


when it meets to develop a long-range plan, discuss roles 
and responsibilities of new board members, and the like. 
The idea is to set aside a time and place to address a 
single topic, away from the pressure of a loaded agenda. 

Boards frequently ask whether the manager’s evalu- 
ation is defined as an open meeting. Since the board is 
considering the performance of the manager—a public 
employee—during an evaluation, such a meeting may 
be held in executive session. According to the open- 
meetings statute, a public body may hold an executive 
session to “consider the qualifications, competence, per- 
formance, character, fitness, conditions of appointment, 
or conditions of initial employment of a public officer 
or employee.” 

4. Have the manager present during the evaluation. 
The above example, where the board learns important 
information from the manager during the evaluation, il- 
lustrates the benefit of having the manager in the room 
and playing an active role in the evaluation. A manager 
present during the discussion can respond to questions 
from the board, ask questions, and provide relevant in- 
formation that otherwise may not be available to the 
board. 

Frequently, a board’s first impulse is to exclude the 
manager from the evaluation session. Some members 
may be reluctant to share negative feedback in the 
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manager’s presence. Other members may fear that the 
evaluation will turn into an analysis of the manager’s 
handling of a single incident, with the manager defend- 
ing his or her actions. Still others may want to shield the 
manager from what they perceive to be unduly harsh 
criticism from a few board members. These are valid 
concerns. However, many of the problems anticipated by 
the board stem from a lack of planning rather than from 
the manager’s presence at the evaluation; consequently, 
many of these issues can be addressed in earlier phases 
in the planning process. For example, a good evaluation 
form will help ensure that the discussion focuses on job- 
related behaviors rather than personal traits and will look 
at the previous year’s performance rather than that of 
the previous week. 

Some boards choose to exclude the manager from the 
evaluation session and select one member to summarize 
the board’s discussion for the manager after the evalua- 
tion has been completed. Appointing a “designated 
spokesperson” to communicate the board’s evaluation to 
the manager is often frustrating for both parties. It is dif- 
ficult for one person to summarize a complex discussion 
in an accurate and balanced way, and the spokesperson 
may end up overemphasizing some points and underem- 
phasizing or eliminating others. For a manager who is 
seeking feedback and guidance, this one-way communi- 
cation usually does not give a full picture of the board’s 
perceptions; consequently, the manager may make fu- 
ture decisions that are not consistent with the board’s 
expectations. 

Even with a careful planning process, board members 
still may have concerns about sharing negative feedback 
with the manager. As described in the next section, a 
skilled facilitator frequently can diminish these concerns 
by helping the group discuss these issues in a construc- 
tive way. 

After the board has concluded its discussion of the 
manager’s performance, it may wish to excuse the man- 
ager while it makes a decision about the manager’s com- 
pensation. The manager presumably will receive any 
feedback and guidance from the board before the salary 
discussion, so his or her presence is not necessary at this 
point. However, the board should keep in mind that the 
actual setting of the manager’s salary is not covered un- 
der the personnel exception to the open-meetings law, 
and as such this determination should take place in an 
open session.’ 

5. Consider using a facilitator. A performance evalu- 
ation is a complex task, particularly when an entire group 
is participating in the evaluation. Members may have 
different views of the manager’s past performance, or 





different expectations for the future. Board members 
also may be reluctant to share negative feedback, or they 
may be concerned that their feedback will be misinter- 
preted. For all these reasons, it is often helpful to use a 
facilitator when conducting the evaluation. A facilitator 
can help the group by monitoring the group’s process, 
while leaving all members free to focus on the task of the 
evaluation. Facilitators often suggest that groups use a 
set of ground rules to help them accomplish their work 
more effectively.’ 

The board might look to local business, civic, and aca- 
demic leaders for recommendations for qualified facili- 
tators; or it might contact the Institute of Government 
or the state’s Association of County Commissioners, 
League of Municipalities, School Board Association, or 
similar organizations for help in this area. 

6. Allow sufficient time. A useful technique for the 
actual evaluation is a “round-robin” format. Each mem- 
ber in turn expresses his or her judgment of the 
manager’s performance on a given criterion, and the 
entire group then discusses any differences among indi- 
viduals’ ratings, with the goal of reaching group consen- 
sus on the manager’s performance in this area before 
progressing to the next performance criterion. Even with 
a small board that is in general agreement about the 
manager’s performance, this is a time-consuming pro- 
cess. Therefore setting aside a full day for the evaluation 
session is a good idea. Although this may seem like a lot 
of time to devote to one issue, the consequences of fail- 
ing to reach agreement or »’hat the board expects of the 
manager can ultimately require far more time and en- 
ergy. The group may wish to divide the evaluation ses- 
sion into two half-days, if that is more manageable (both 
in terms of scheduling and energy levels). 

7. Include a portion where the board evaluates its 
own performance. In theory, it is possible for a board 
to specify expectations for the manager and then evalu- 
ate the degree to which a manager has met these expec- 
tations. In practice, however, meeting expectations is 
usually a two-way street, and it is helpful for a board to 
examine its own functioning and how it contributes to— 
or hinders—the manager’s effectiveness. For example, 
a board may have set a number of high-priority objec- 
tives for the manager to meet, after which individual 
board members brought new “high-priority” projects to 
the manager throughout the year. In this case, the board 
would be partly responsible for the manager’s failure to 
meet the expectations initially set by the board. 

8. Decide on the next steps and critique the pro- 
cess. The actual evaluation of the manager’s (and the 
board’s) performance may seem like the last step in the 


evaluation process, but there are still a number of deci- 
sions to be made before the next evaluation cycle can 
begin. The board may wish to have a separate session 


to make a decision about the manager’s compensation. 
This is also a logical time to talk about expectations and 
goals for the coming year, and the board may wish to 
set a date in the near future when it will set expectations 


and performance measures in preparation for the next 
evaluation. 

An important final step: Before the evaluation is con- 
cluded, all members should assess the evaluation process 
itself. This self-critique helps the group look at its own 
process and learn from its experiences working together. 
By reflecting on the task just completed, the group fre- 
quently identifies components of the process that worked 
well and aspects that could have been more effective. For 
example, it may decide that it did not clearly define the 
manager’s role in reaching board goals before the evalua- 
tion and resolve to address this by a specified date. 


Conclusion 


\s the steps described here illustrate, the evaluation 
of a chief administrative officer is a process, not an 
event. Careful planning and a commitment to commu- 
nication between the board and the manager through- 
out the year will greatly facilitate the actual evaluation 
and increase the likelihood that it will be a valuable ex- 
perience for all involved. 

One last word: Don't let the fear that your board has 
not laid the proper groundwork prevent you from getting 
on with the job. You will probably see some things that 
you would like to change after the first evaluation (and 
the second, and the third . . . ). That’s what the self- 
critique is for. The important thing is to begin the pro- 
cess. Making the evaluation a regular part of the board’s 
work is the best way to ensure its success. # 


Notes 

1. N.C. Gen.Stat. § 143-318.11. For more on open meetings 
and procedures for going into an executive session, see David 
Lawrence, Open Meetings and Local Governments in North 
Carolina: Some Questions and Answers, 3d ed. (Chapel Hill, 
N.C.: Institute of Government, The University of North Caro 
lina at Chapel Hill, 1986). 

2. See Lawrence, Open Meetings and Local Governments 
in North Carolina, 20. 

3. A detailed discussion of ground rules and the role of the 
facilitator can be found in Roger M. Schwarz, “Groundrules 
for Effective Groups,” Popular Government 54 (Spring 1989): 
25-30, and Kurt Jenne, “Governing Board Retreats,” Popular 
Government 53 (Winter 1988): 20-26. 
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A Guide to Improving 
a Local Government’s Bond Rating 


Charles K. Coe 


W' units of local government borrow money by 
selling bonds, they must pay the money back 
with interest, of course. Like homeowners with mort- 
gages, governmental units want the lowest interest rate 
possible, because that reduces the cost of borrowing the 
money. Unlike most homeowners, however, governmen- 
tal units may be able to take steps to lower the interest 
rate they must pay. This article outlines those steps. 

Before a local unit sells its bonds—that is, before it 
borrows the money—it must get them rated. A high rat- 
ing indicates that the local unit is a good credit risk—it 
is very likely to meet its interest and principal payment 
obligations under the bonds—and a low rating means the 
opposite. Investors are willing to purchase highly rated 
bonds at lower interest. 

The difference in interest costs can be sizable. For 
example, an improvement of one full rating amounts to 
savings of about $50,000 on a bond of $1 million.' In 
addition to representing significant savings, a good credit 
rating reflects positively on a local unit’s managerial and 
fiscal competence. 

How to get a better bond rating? Larger cities and 
counties, which go to the bond market frequently, gen- 
erally are familiar with the bond rating process and with 
ways to improve a rating. This article is aimed at the in- 
frequent bond issuer: smaller local units, which may have 
far less experience. 


The Bond Rating Agencies 


Three nationally recognized rating agencies— 
Moody’s Investors Service, Inc. (Moody’s), Standard & 
Poor’s Corporation (S & P), and Fitch Investors Service, 
Inc. (Fitch)—rate bonds. Bonds rated by these national 
firms are much easier to sell on national bond markets. 


The author is an associate professor in the Department of Politi- 
cal Science and Public Administration at North Carolina State 
University. 
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Fitch does not rate bonds frequently for North Carolina 
local governments. 

North Carolina local jurisdictions also are rated by the 
North Carolina Municipal Council, Inc. (NCMC). The 
NCMC was founded in 1932 by a group of securities 
dealers to assist the many jurisdictions that had defaulted 
on their bonds after the stock market crash of 1929. The 
NCMC’s membership comes from brokership firms, 
banks with municipal securities departments that buy 
North Carolina municipal debt, law firms that serve as 
bond counsel for North Carolina bond issuers, regulatory 
authorities, the North Carolina Local Government Com- 
mission (LGC), and the State Banking Commission. 

Bond rating fees. Fees charged by the national rating 
agencies are based on the amount of the bonds to be 
sold: from $1,000 to $3,000 for bonds under $3 million 
to as much as $25,000 for bonds in excess of $100 mil- 
lion (see Table 1). The NCMC does not charge local 
units for its rating services; members pay for the council’s 
services through membership fees and assessments based 
on bond sales. 

Bond rating categories. The national agencies use 
rating categories that are similar to one another’s but just 
different enough to be confusing. Fitch and S & P, for 
instance, each label their highest-rated bonds “AAA,” 
while Moody’s uses “Aaa.” And the two agencies have 
slightly different schemes for distinguishing between 
better and worse bonds within a rating category (see 
Table 2). The NCMC’s rating system is totally different, 
a numerical scheme from 0 to 100. By State Banking 
Commission rules, banks cannot hold for investment 
purposes any municipal bond with an NCMC score of 
less than 75 or a rating from the national bond rating 
firms of less than Baa or BBB. 

The highest possible bond rating from the three na- 
tionally recognized rating agencies is AAA (or Aaa). 
North Carolina has more AAA-rated cities and counties 
than any other state. According to rating analysts with 
Moody’s, the principal reason for North Carolina’s strong 





performance compared to other states is the close over- 
sight of local jurisdictions performed by the LGC. The 
LGC approves all bond sales; acts as financial advisor for 
bond sales; and monitors budgeting, cash management, 
and auditing practices. Moody’s analysts suggest still 
more reasons for the state’s performance: 


e The excellent training programs offered by the 
Institute of Government at The University of 
North Carolina at Chapel Hill 
The high amounts of fund balance that local units 
keep 
The state’s relatively high property-tax rate limit 
and relatively low homestead exemption for elderly 
and low-income homeowners 
The high property-tax collection rates of local 
jurisdictions? 


The high percentage of cities and counties in North 
Carolina with the council-manager form of government 
is doubtless another contributing factor. 

S & P and Moody’s typically give local units very simi- 
lar ratings (see Table 3), while the NCMC gives consid- 
erably more local units a rating equivalent to the BBB or 
Baa rating group than these agencies do. It puts 37 per- 
cent of local units at this level, compared to 17 percent 
and 14 percent for S & P and Moody’s, respectively. 


Steps to a Better Bond Rating 


Local units can wait passively for a credit rating assign- 
ment, or they can actively take steps to improve chances 
of getting a better bond rating. Sometimes they will get 
a push, as when the LGC feels that conditions have im- 
proved sufficiently in a community. In that case, the 
LGC will recommend that the unit seek a better rating.* 


Improving in Key Areas 


Bond rating agencies base their evaluations on a num- 
ber of economic, debt, financial, and governmental 
factors. 

Economic factors. Much in the economic area is be- 
yond a community’s control. Local governments can take 
steps to make available to prospective developers the 
needed land, water, sewer, and other public services. 
They also can work closely with the chamber of com- 
merce to attract new investment and to retain existing 
businesses. Regardless of actions taken, however, some 
communities are constrained by a stagnant or declining 
economy due to their poor location, inadequate labor 
supply, or other shortcomings. 

Debt factors. Likewise, if a community has an undesir- 





Table 1 
Rating Fees and Schedules for General Obligation Bonds 





Issue Size Fee 


Under $3 million 

$3 million to under $5 million 

$5 million to under $20 million 
$20 million to under $50 million 
$50 million to under $100 million 
$100 million and over 


$ 1,000-$ 3,000 
$ 2,000-$ 4,000 
$ 3,000-$ 6,000 
$ 4,000-$ 8,000 
$ 6,000-$12,000 
$10,000-$25,000 





Table 2 
Rating Categories 





Fitch Investors Service, Inc. 
AAA Highest-quality bonds 
AA Very-high-quality bonds 
A High-quality bonds 
B Satisfactory-quality bonds 


Moody’s Investors Service, Inc. 


Aaa Best-quality bonds 

Aa High-quality bonds 
A Upper-medium-quality bonds 
B Medium-quality bonds 


Standard and Poor’s Corporation 


AAA Highest-quality bonds 
AA Very-strong-quality bonds 
\ Strong-quality bonds 
BBB Adequate-quality bonds 


North Carolina Municipal Council 


The minimum score for a bank-eligible investment 
is 75. A perfect score is 100, and the highest rating 
currently held by any unit is 93. 


Note: Bonds in the Aa, A, and Baa groups that possess the strongest 
investment attributes, according to Moody’s, are designated by the 
symbols Aal, Al, and Baal. For Fitch and S&P, plus (+) or minus 
(-) signs are used to indicate upper or lower positions within an as 
signed rating. 


ably high amount of debt outstanding, reducing the 
amount may be problematic. Effective options are to re- 
finance the amount of debt if interest rates fall or reduce 
it if funds become available to repay existing debt. An 
immediately available tool is the adoption of a capital im- 
provement program (CIP)—a formally adopted program 
that forecasts facility, infrastructure, and equipment 
needs; projects the costs of meeting those needs; and 
names sources of financing. Rating agencies, of course, 
will look to see that the CIP is more than just wishful 
thinking. They assess the likelihood of funding of future 
projects. To give assurance of such funding, some local 
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Table 3 


Ratings of N.C. County Governments by Three Rating Agencies 





S&P 
No. % 
of of 
local _ local 
Rating units units 
N=76 


BBB 3 
BBB+ 10 


13 


Moody’s 


No. % 
of of 


local local 


Rating units units 


Baa 
Baa | 


N=8] 


NCMC# 


No. 
of 
local 
Rating units 
N=9] 


75-78> 33 


% 
of 
local 
units 


37% 


AAA 


79-84° 41 


Aa 6 85-89 13 
Aal 


Aaa 3 90-100 4 


Sources: SGP’s Municipal Bond Book, February 1993; Moody’s Municipal Bonds, 
March 1993; and North Carolina Municipal Council’s Ratings of N. C. Counties, 
March 31, 1993. 


a. These ranges were constructed by staff of the North Carolina Municipal Coun- 
cil (NCMC). The NCMC ranked nine counties below its minimum investment 


grade of 75. 


b. Fourteen counties of this group (15%) did not receive ratings from other rating 


agencies. 


c. Three counties of this group (3%) did not receive ratings from other rating agencies. 
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units dedicate portions of taxes to annual capital funding. 
Sometimes the dedication of funding is done in conjunc- 
tion with a multiyear forecast of operating revenues and 
expenditures of a specified planning period, usually five or 
six years.” Local units also can set in place, and adequately 
fund, capital reserve funds in the budget. 

Financial factors. Local units can strengthen their 
financial management in several ways. The governing 
board can adopt a policy to build up the amount of un- 
reserved fund balance in the general fund and reserves 
in other funds; it can ensure that the unit gets a clean 
audit opinion; it can make improvements to the account- 
ing system including automation; it can correct deficien- 
cies that might be raised by the independent auditor in 
a management letter; and it can apply for and receive 
formal recognition from the Government Finance Offic- 
ers Association (GFOA) for the annual budget and the 
financial report.® 

Governmental factors. Finally, in the governmental 
area, the local unit can institute and follow good tax col- 
lection practices, including taking the appropriate legal 
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steps to collect delinquent property taxes. And it can try 
to hire and retain professional staff members by offering 
attractive compensation packages. 


Dealing Effectively with 
Bond Rating Agencies 


Once a local unit has addressed the economic, debt, 
financial, and governmental factors, there are four steps 
it can take in dealing with the bond rating agencies to 
cement a better bond rating. 

Step 1: establishing a strong working relationship 
with the rating agencies. The local unit should deveiop 
a strong working relationship and communication with 
rating agencies.’ Doug Carter, former finance director of 
Charlotte, says that the local jurisdiction should have a 
“back and forth” relationship.* The national rating agen- 
cies assign specific analysts to cover North Carolina and 
other states. Generally, these analysts and their managers 
do not turn over rapidly, so local units have the chance to 
form continuing relationships with rating personnel. 
Larry Fisher and Gary McConkey (the finance director of 
Asheville and the former finance director of Cary, respec- 
tively), whose cities achieved ratings upgrades, found that 
attending an S & P ratings seminar helped them establish 
face-to-face relationships with ratings officials and better 
understand the ratings process.” McConkey recommends 
that local units keep ratings agencies abreast of improve- 
ments and new developments in the jurisdiction by send- 
ing to rating analysts newspaper accounts and other 
reports as appropriate—similarly, the rating agencies 
should also be told of adverse factors. The key to a strong 
working relationship is open and full communication be- 
tween the local unit and ratings analysts. 

Step 2: applying for a bond rating. The LGC recom- 
mends that local units contact the rating agencies for a 
rating sixty days before the bond will be issued.'’ The 
local unit must decide whether it wants to apply to one 
rating agency or two. The LGC recommends that units 
issuing more than $2 million obtain two bond ratings, but 
what of bond issues of less than $2 million? The LGC 
recommends only one bond rating, but might two be 
more cost effective? Research shows that municipalities 
that purchase a second credit rating reduce their borrow- 
ing cost (net of transaction costs) by 5.2 basis points— 
that is, the difference between, say 5 percent interest and 
5.052 percent.'! A twenty-year $1 million bond sold at an 
interest rate of 5 percent would cost $6,980 less over the 
life of the issue than a bond sold at 5.052 percent. The 
current cost of a rating for bond issues under $3 million 
is $1,000 to $3,000. Therefore, although the LGC re- 
quires only one bond rating, issuers of bonds less than 





$2 million should consider getting two ratings. Of 
course, in any given situation, a second rating might be 
worse than the first, adversely affecting the interest rate. 

Step 3: the on-site rating visit. Two North Carolina 
finance directors who were able to obtain rating upgrades 
for their units’ bonds—Blair Bennett of Cabarrus County 
and Larry Fisher of Asheville—recommend trying to get 
rating analysts to visit the community for a firsthand 
view.'? The rating agency may request to visit a commu- 
nity if significant changes have occurred in underlying 
credit factors, but most on-site visits are initiated by the 
local jurisdiction. The rating agency may decline the invi- 
tation, of course. 

Local jurisdictions should give rating analysts a bal- 
anced view of the community, disclosing the commun- 
ity’s shortcomings as well as its strong points. Often the 
tour combines walking, riding, and an aerial overview. 
The local unit should give a firsthand look at previous 
bond-financed projects, those under construction, and 
likely future needs. During the visit analysts typically 
meet with a forum of elected, business, and community 
leaders at some point in the tour. 

Step 4: the New York visit. (If the rating agency vis- 
its the community, a New York visit is not necessary.) In 
the absence of an on-site rating visit, the LGC recom- 
mends that a local jurisdiction visit the bond rating 
agency if it is seeking a better rating or if a possibility of 
being downgraded exists.'* The LGC recommends that 
local units visit New York City about twenty-five days 
before the bonds’ sale date.'* The rating representation 
team should be very well prepared and provide a highly 
professional presentation, because the rating agency uses 
the quality of the presentation as one gauge of the local 
unit’s management capacity. 

Closely following a few guidelines can help ensure a 
high-quality presentation. 


¢ Pick the team wisely. Put people on the team who 
are intimately familiar with the community, its 
plans, and its finances. The team should be small; 
rating agencies look askance when whole govern- 
ing boards with little technical knowledge descend 
on them. 
Discuss the agenda in advance. The analysts are 
particularly interested in information that cannot 
be obtained in the written materials already pro- 
vided.'> Check with the analyst to determine that 
the material to be presented is complete and 
relevant. 
Prepare a rating booklet. Use a well-crafted booklet 
as the basis for the team’s presentation. For a unit 
preparing a booklet for the first time, the LGC can 








Questions Most Commonly 
Asked in a Bond Rating 
Review Meeting 


© Are there any economic development activities 
taking place in other surrounding counties that will have 
an impact on the economy? 


© Is the population growing? If yes, what type of 
population growth is it? Does the population growth 
have a positive or negative impact on the local unit’s 
economy? How has the local unit planned to service this 
growth in terms of zoning, growth regulations, and infra- 
structure improvements? 


© What is the local unit doing to diversify its work 
force? Describe the economic development program. 


© What is the unit doing that is managerially inno- 
vative which will make it more efficient in the future? 


© How has the unit’s population changed over the 
last ten years? Is it getting older or younger? Is there an 
established trend? 


© What type of turnover has the local unit had 
among key management personnel? 


© What type of planning programs has the local unit 
engaged in over the past several years? Have the results 
been positive? 


© Explain the local unit’s characteristics: location, 
transportation network, infrastructure, natural assets, and 
liabilities. 


© What is the quality of the labor force; i.e., the 
match between the skills and education levels of the la- 
bor force and employment base? 


© What are the local unit’s cash management and 
investment practices? 


Source: Blair Bennett, finance director of Cabarrus County, 
North Carolina. 
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1984 Denial 


The city applied to Moody's to improve its 
bond rating from Al to Aa. Moody's 
reported that Asheville had a strong financial 
operation, a low level of debt, and the 
economy had performed well in the 1982-83 
recession. The rating upgrade was denied, 
however, for the following reasons: 


¢ the population of the city was not 
growing in comparison to the rest 
of Buncombe County and the rest 
of North Carolina; 
the city had aging housing stock: 
and 
the city had experienced only 
moderate growth in its tax base 
and in employment. 


1986 Denial 


Again the city applied to Moody's and also 
to S & P for a rating upgrade. Both rating 
agencies denied the upgrade request. 
Although impressed with the adoption of the 
CIP and with recent economic development, 
including $50 million in projects downtown, 
the rating agencies cited the following 
problems: 


The need for capital renovations 
A too-high unemployment rate 

An economy too dependent on 
tourism 

Several recent changes in the city 
manager position 


1984 ~ 1985 1986 MMIII! 
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recommend well-done booklets that can be used as 
guides, and the International City/County Man- 
agement Association has a guide.'° Supplementing 
the written material with overheads, slides, or a vid- 
eotape is a useful strategy. 

Watch the time. The rating agencigs do not set a 
time limit for the presentation, but one expert says 
that the meeting should not last more than ninety 
minutes.'’ Meetings that drone on lose the atten- 
tion of the analysts and reflect unfavorably on the 
rating presentation team. S & P recommends that 
the team initially make a ten- to fifteen-minute 
presentation featuring key points and then answer 
analysts’ questions.' * 
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improvements after 1986 Denial 


In 1986 the city voters approved $17 million 
in general obligation bonds for streets and 
sidewalks and $3 million as part of the $17 
million construction of a cultural arts center 
Unemployment decreased; the tax base 
increased by 9 percent due to expansion and 
redevelopment; and two parking facilities 
were constructed at a total cost of $6.4 
million. 


e Anticipate questions. Blair Bennett has informally 
surveyed other finance directors to determine ques- 
tions commonly asked by rating analysts (see 
sidebar, page 33). 

Be careful of comparisons. In making its rating pre- 
sentation, a local unit may be tempted to compare 
its fiscal and economic performance to other units 
with better ratings. Although the intent is to show 
that the unit is comparable or superior to the com- 
parison units, there may be an unintended effect: 
the rating analyst may take umbrage at the impli- 
cation that the agency had rated the unit too low 
before.!° 

Be accurate and straightforward. The “pitch” is less 





1987 Denial 


Moody's did not grant upgrades, because 
unemployment, income, and housing values 
compared unfavorably to norms, but the 
agency also commented favorably on the 
CIP and the more diverse economy. 


1989 Upgrade 


S & P upgraded the city to AA-, citing 
recent capital improvements, a more 
diverse tax base, expanded tourism, and 


important than the content of the answer.° If 
unsure of an answer, say so and provide the proper 
responsive information later. Finally, after the 
presentation, make sure that the analysts receive 
any further information they need to make their 
determination. 


In summary, the local unit should prepare well for the 
New York visit. This is a golden opportunity to showcase 
the professionalism of the community and to highlight 
the positive policy directions being taken. On the other 
hand, without adequate preparation and forethought, the 
meeting may reflect unfavorably on the community’s abil- 
ity to manage its affairs and plan for the future. 


health care-related expansion. 


Getting a Better Bond Rating: 
A Case Study 


Analysts at both Moody’s and at S & P cite the city of 
Asheville as having been especially adept at obtaining 
better bond ratings over the years. (See “Obtaining a Bet- 
ter Bond Rating: The Asheville Story.”) Asheville received 
a rating upgrade from Moody’s from Al to Aa and from 
S & P from A + to AA- over a six-year period. To improve 
their bond rating, Asheville officials took a lot of steps 
along the way; of significance was the economic develop- 
ment that occurred due to the completion of the I-26 and 
1-40 interstate highways. 
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Conclusion 


\ local jurisdiction should take action where possible 
to improve its bond ratings. Rating agencies will tell a 
community about areas for improvement. Local officials 
can improve their chances of getting a better rating 
by adopting a CIP, by hiring professional managers, by 
obtaining GFOA recognition for the budget and 
financial report, by maintaining healthy unreserved fund 
balances, and by encouraging economic development 
and diversification. 
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Heath Receives 
Public Health Award 


Institute of Government faculty mem- 
ber Milton S. Heath, Jr., who specializes 
in environmental health and protection 
and natural resources management, has 
received the 1993 Distinguished Service 
Award from the North Carolina Public 
Health Association, given annually to an 
individual who is not a public health 
professional. 

The association cited Heath for his 
long dedication to public health service. 
He teaches environmental and natural re- 
source law to soil scientists, engineers, soil 
and water conservationists, and graduate 
students. Heath has trained environmen- 
tal health specialists in county health de- 





partments for the N.C. Environmental 
Health State of Practice Committee for 
more than ten years. Since 1968 he has 
been instrumental in the drafting of envi- 
ronmental and natural resource legisla- 
tion to be considered by the General 
Assembly. He also has served on many 
public health boards such as the Water 
Resources Research Institute of Board of 
Directors and the Governors Blue 
Ribbon Committee on Environmental 
Indicators. 

Heath is the first Institute faculty 
member to receive this award in twenty- 
six years. —Melanie Stepp 


Vogt Named to National 
Budgeting Task Force 


The Government Finance Officers 
Association recently named Institute fac- 
ulty member A. John Vogt, a local govern- 
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ment finance and budgeting specialist, to 
its National Task Force on State and Lo- 
cal Government Budgeting. 

The task force recommends ways to 
develop new approaches to budgeting 
and determines whether guidelines for 
state and local government budgeting 
would be appropriate and the form they 
should take. 

It includes representatives of the U.S. 
Conference of Mayors, the National 
League of Cities, the National Confer- 
ence of State Legislatures, the National 
Association of Counties, and the Ameri- 
can Society for Public Administration. 

Vogt and a member of the faculty of 
Harvard University’s Kennedy School of 
Government are the sole university repre- 
sentatives on the task force, which in- 
cludes state and local government finance 
directors and officers of private account- 
ing, finance, and municipal bond firms. 


—Editors 
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County Salaries 
in 

North Carolina 
1994 


Compiled by 

Carol S. Burgess 

[94.01] ISBN 1-56011-268-9 
$14.00 plus 6% tax for 
North Carolina residents. 


In North Carolina each county determines its own person- 
nel policies. But when officials in one county set salaries, 
fringe benefits, and travel allowances for the county's 
employees, the officials like to know what these policies 
are in other counties. 

Every January the institute of Government publishes 
County Salaries in North Carolina, a survey of salary and 
wage information for the current fiscal year. For each 
county, the book lists population, total tax valuation, and 
salaries for fifty-three appointed and four elective positions 
(where applicable). 


North Carolina Juvenile Code 
and Termination of Parental 
Rights Statutes 


Prepared by Janet Mason 
[94.04] ISBN 1-56011-272-7. $10.00 plus 6% 
tax for North Carolina residents. 


Since 1919 North Carolina law has provided for special 
court procedures applicable to children. The General 
Assembly enacted the current North Carolina Juvenile 
Code in 1979 and has amended it a number of times 
since then. 

This publication prints the text of the North Carolina 
Juvenile Code, as amended through the 1993 session of 
the General Assembly. It includes the statutes providing 
for judicial termination of parents’ rights. 


Enforcement and 
Modification of Out-of-State 
Child Support Orders 


John L. Saxon. Special Series No. 13 
ISBN 1-56011-267-0. $9.50 plus 6% tax for 
North Carolina residents. 


The Institute of Government has just published Special 
Series No. 13, a straightforward and thorough examina- 
tion of the legal authority of North Carolina courts to en- 
force and modify child support orders entered by courts 
of other states. The article discusses 

© enforcement and modification of out-of-state child 
Support orders under North Carolina’s URESA 
Statute, 
non-URESA remedies for interstate enforcement of 
out-of-state child support orders, 

e the provisions of the proposed Uniform Interstate 
Family Support Act that relate to recognition, en- 
forcement, and modification of out-of-state child 
support orders 


Selected North Carolina 
Statutes Relating to the 
Civil Duties of Sheriffs 


Prepared by Joan Brannon 
94.02] ISBN 1-56011-269-7. $8.50 plus 6% tax 
for North Carolina residents. 


The Institute of Government introduces a new edition of 
this publication, updated since the 1993 session of the 
North Carolina General Assembly. Laws related to the 
civil duties of sheriffs are culled from the North Carolina 
General Statutes and reprinted in a convenient desk 
reference 


To order Orders and inquiries should be sent to the Publications Office, institute of Government, CB# 3330 Knapp Building, 
UNC-CH, Chapel Hill, NC 27599-3330. Please include a check or purchase order for the amount of the order plus 6 percent sales 
tax. A complete publications catalog is available from the Publications Office on request. For a copy, call (919) 966-4119 
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